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NOTES. 


Pyooxsy MSS. and letters intended for the Editor shou/d not le 
sent to Oxford, but to the publishers at 11g Chancery Lane 
or the Editor (by name) at 13 Old viahithi Lincoln’s Inn. 

Cory v. Owners of the ‘ Mecca} 97, A. C. 286, appears to limit the 
rule in Clayton's Case (1816), 1 Mer. 585, and to show that it applies 
only where there is an account current between the parties, and 
the general principle as to appropriation to be gathered from the 
last decision of the House of Lords appears to be that ‘where 
the election is with the creditor, it is always his intention ex- 
pressed or implied or presumed, and not any rigid rule of Jaw 
that governs the application of the money.’ 

This principle is in conformity with the marked tendency of 
the Courts to look in all matters of contract to the real intention 
of the parties, in so far as that intention can be proved by evidence, 
and not to hold themselves tied by rigid presumptions of law. 
This tendency is, we cannot doubt, on the whole beneficial, still 
there is some danger lest judges should forget the great importance 
of keeping the law certain. The so-called intention of the parties 
is, as often as not, little better than a ‘fiction, and it is of far 
less importance that the intention of 4 and 3, who perhaps after 
all have no real intention, should be carried out, than that all the 
world should know, or be able to ascertain, what is the rule which 
the Courts will uphold on a matter of ordinary business. 


The jurisdiction of the Admiralty over salvage does not extend 
to every kind of property which is exposed to the perils of the sea 
and is used to assist navigation. 

This is the principle established or reaffirmed by We//s v. Owners 
of Gas-Float Whitton, No. 2,'97, A. C. 337. 
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The judgment of the House of Lords does not, it is pretty clear, 
contradict any established precedents. As an exposition of the 
existing law it is therefore not open to criticism, but the decisions 
of the final Court of Appeal on questions open to fair doubt are 
in reality judicial legislation, and a doubt may at any rate be 
entertained whether the extension of Admiralty jurisdiction which 
would have been involved in affirming the judgment of the 
Divisional Court, might not have been to the public advantage 
or convenience. 


Dalton v. Fitzgerald,’97, 2 Ch. 86, 66 L. J. Ch. 604, C. A., is a pro- 
fitable addition to the series of authorities which have prevented 
the Statute of Limitations from being used as a kind of prize 
lottery for squatters and intruders. We may remark in passing 
that Agency Co. v. Short (1888) 13 App. Ca. 793, though a difficult 
case, seems capable of being brought into line with the rest: it is 
really a decision upon the Statute and nothing but the Statute, 
and does not set up a new doctrine of remitter at common law. 
The Statute, as Lindley L.J. says,’97, 2 Ch. at p. 90, does not confer 
a statutory title as against all the world on the person who happens 
to be in possession when the paramount right is extinguished. It 
was not meant to enable a man to repudiate the possessory title 
under which he entered, and assume the part of a bold disseisor. 
The contrary doctrine would obviously work flagrant injustice. 
It remains for our children—hardly for us—to see how the old 
notions of the virtue of possession and the relative validity of 
possessory titles will be affected by the Land Transfer Act. 


Attention has already been called in this Review (p. 233 above) 
to Machado v. Fontes, but now that the case has appeared in the 
Law Reports, ’97, 2 Q. B. 231, 66 L. J. Q. B. 542, C. A., it is worth 
while to examine with some care the question of private inter- 
national law which it raises. 

What the judgment of the Court of Appeal determines is that an 
action can be brought against a defendant in England for any act 
done by him in a foreign country which would have been a tort 
if it had been done in England, and is also wrongful, even though 
not actionable by the law of the foreign country where the act 
took place. 

Now there is no denying that the judgment of the Court of 
Appeal is consistent with, though not necessitated by existing 
decisions, and further is supported by the language of eminent 
judges. There is however rather more difficulty than the Court 
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seems to have realized in showing that the judgment is consistent 
with the fundamental principles of private international law. The 
most obvious and the best established of these is that English 
Courts recognize and enforce, subject to exceptions with which we 
are not now concerned, rights acquired under the law of any 
foreign country, and that English Courts do not in general, as 
regards transactions taking place in a foreign country, enforce 
rights not acquired under the law of that country. The main 
object, in short, for which the rules of private international law, 
as understood in England, exist, is the extraterritorial recognition 
of rights. To a certain extent this fundamental principle is 
acknowledged in Machado v. Fontes. The Court admit that no 
action is maintainable in England for any act which is not 
wrongful by the law of the country where it is committed. Hence 
4 could not sue XY in England for words published in France 
which though grossly libellous according to English law, are not 
treated by French law as either a crime or a tort, or in any way 
wrongful. But the judgment of the Court of Appeal by determining 
that an act committed, e.g. a libel published in France, which 
would not give 4 an action in France for damages may yet if 
tortious by English law give 4 a right of action in England 
certainly is open to the observation that the judgment of the 
English Court does give 4 in respect of a proceeding taking place 
in France, a right, viz. a right to damages, which is not acquired 
under the law of France or, to put the same objection in another 
form, that the judgment of the Court of Appeal treats English law 
as extending to France. 

In reply to this criticism it may of course be said that the 
decision in Machado v. Fontes really refers to a matter of procedure, 
and that all matters of procedure are notoriously to be determined 
in accordance with the /er fori, and this would seem to be the 
view taken by Rigby LJ. ‘The remedy, he says, ‘must be 
according to the law of the country which entertains the action.’ 
But though this view is maintainable, its soundness is at least open 
to doubt. 


‘IT have always understood that, to ascertain whether there has 
been a fraudulent preference, it is necessary to consider what the 
dominant or real motive of the person making the preference was ; 
whether it was to defraud some creditors by preferring others, or 
for some other motive.’ 

These words from the judgment of A. L. Smith LJ. in New, 
Prance, § Garrard’s Trustee v. Hunting,’97, 2 Q. B. 19, 29, 66 L. J. 
Q. B. 554, C. A., lay down, we conceive correctly, the principle 
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which guides the Courts when called upon to determine whether 
the acts of an insolvent debtor who becomes bankrupt are a fraudu- 
lent preference. Everything depends upon his motive. 

Hence, when a bill of exchange is not presented for payment at 
maturity, but is held over at the request of the acceptor and is 
subsequently paid by such acceptor shortly before he becomes 
bankrupt, the payment may be a fraudulent preference ; since the 
motive for the payment of the bill may have been not the desire 
merely to carry on the debtor's business, but the desire to give an 
undue advantage to a particular creditor (Ja re Haton § Co., ’g7, 
2 Q. B. 16, 66 L. J. Q. B. 491). 

Where, on the other hand, a debtor two days before his bank- 
ruptey executes a deed whereby he conveys an estate in trust to 
a person upon trust to raise thereout £4,200 and therewith to make 
good divers breaches of trust committed by the debtor, and the 
main object. of the debtor is to avoid prosecution for breach of 
trust, the transaction has been held by the Court of Appeal, 
affirming the judgment of Vaughan Williams J., not to constitute 
a fraudulent preference, and this on the ground that the motive of 
the debtor was not to give an undue advantage to a particular 
creditor, but to save himself from criminal proceedings (Ne, Prance, 
§ Garrard’s Trustee v. Hunting). 





The principle laid down and its application to the two cases 
referred to suggests the following observations. 

1. It isa most undesirable thing that the character of a legal 
transaction should be made to turn upon the motive of the person 
carrying it out, for while it is often difficult to determine what is 
a man’s intention in doing a particular act it is all but impossible 
to determine what is his motive: Who can say with any con- 
fidence whether Y, when he pays a debt due to a relation, is 
influenced by the wish to pay his debts in the due course of his 
business, or by the wish to save a friend from ruin? When X 
conveys his property to a trustee in order to ensure the payment 
of certain debts which it would be disgraceful to him not to pay, is 
his motive the avoidance of disgrace or the payment of certain 
creditors ? ; 

2. Is the motive, again, with which an insolvent debtor makes 
a payment to a particular creditor of any real importance as 
regards the mass of his creditors? Why should a man who knows 
he is going to be made bankrupt be allowed deliberately to give an 
advantage to A at the expense of his other creditors 2, C, and Dd, 
because if he does not give 4 this undue advantage the debtor will 
be put in the dock as a fraudulent trustee? It surely matters 
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nothing to the creditors of a bankrupt whether his motive in 
lessening the fund out of which they receive payment was dread 
of the treadmill or good-natured pity for a friend. 

3. The law of fraudulent preference appears to stand on a wrong 
basis. The points which ought to be considered are not the motives 
of the bankrupt but the effect of his acts and in some cases his 
intentions. If X, knowing that he is utterly insolvent, shortly 
before his bankruptcy pays a large debt due to 4, the two questions, 
it would seem, with which the rest of his creditors are concerned 
are: first, did X’s act in substance give 4 an unfair advantage? 
and secondly, did X know, or ought he to have known, that this 
would be the effect of the payment to 4? If both these questions 
are answered in the affirmative \’s motives would seem to be 
irrelevant. The decision before us does not become more accept- 
able when we observe, as one cannot help observing, that the 
debtor's actual motive, though natural enough, cannot be treated as 
praiseworthy by any reasonable stretch of judicial charity. 

Plant v. Bourne ('97, 2 Ch. 281, C. A.) promised to afford an excel- 
lent illustration of the hair-splitting propensities of equity, but for 
the timely intervention of the Court of Appeal—that is to say a per- 
fectly honest and perfectly clear contract was all but annulled for 
lack of the little word‘ my ’ or ‘the’ being prefixed to the description 
of the property. The law has its policy with respect to the form 
of contracts, and that policy as expressed in the Statute of Frauds 
with regard to contracts relating to land is that there should be 
a memorandum or note in writing signed by the party to be charged 
therewith, or his agent: they are not to rest upon ‘the frail testi- 
mony of memory ’—a very salutary provision to prevent disputes, 
but it must not be forgotten that there is also a policy of paramount 
obligation, that contracts honestly entered into should not be 
avoided. The whole fabric of social life rests upon it, and there- 
fore in construing the provisions of the Statute of Frauds that 
consideration must be constantly keptin mind. The true policy of 
the law is the sum of these two obligations. All the Court has to 
ask itself, to fulfil the policy of the statute, is, ‘ Is the memorandum 
such that the essential terms of the contract can be ascertained with 
reasonable precision?’ If they can, that is enough. The memo- 
randum is not required to set out the parcels as a conveyance 
would. These may be and always could be ascertained—identified 
by extrinsic evidence. 


In J’ Eyncourt v. Gregory, L. R. 5 Q. B. 123—a fixtures case—Lord 
Romilly made an attempt to combine law and aesthetics. It was 





328 ' The Law Quarterly Review. (No. LU. 
a case of a mansion with statuary, stone lions and ornamental 
garden seats, and the Master of the Rolls committed himself to the 
view that such things being fixtures or not did not depend on 
whether cement was used for fixing them, or they rested by their 
own weight, but on whether they were strictly and properly part of 
the architectural design. There is much to commend itself to us in 
the criterion. We feel, as Lord Keeper Wright said, ‘ that the house 
ought not to come to him’—the heir or remainderman— maimed 
and disfigured.’ Yet many a time-honoured authority of the 
common law reveals to us the law of fixtures as severely and sadly 
prosaic ; regarding damage in removal, but caring little for dis- 
mantling or disfigurement. Robust good sense is the merit of our 
common law, but the fine taste—the aesthetic sensibility which is 
the birthright of the Frenchman, as.it was of the Greek, is denied 
to the Anglo-Saxon. 
‘Nature which gave them’ the goat 
Only gave us the gout.’ 

The stuffed birds in glass cases at Hawkstone (Viscount Hill vy, 
Bullock, ’97, 2 Ch. 55, affirmed in C.A., W.N. 1897, 80 (4)) are 
a good example. On Lord Romilly’s principle they would have been 
irremovable, being as they were the final cause of the museum or 
gallery in which they were placed: without them it would have 
been as vain as the flour mill without the grinding-stone (always 
the property of the heir though detachable), or, shall we say, as the 
Royal Courts without the ermined dispensers of justice. A judge 
of first instance may shrink from so bold a departure, but the House 
of Lords has its opportunity. There is an aesthetic unity which 
is as real—perhaps more real than the physical, but here we are 
getting into the very wide ocean of German metaphysics and the 
lawyer must drop anchor. 





Parliament proposes, but the Courts, like Providence, dispose : 
the true effect of a statute depends almost as much upon the wishes 
of the judges as upon the intentions of members of Parliament. 
This is the moral which readers will draw from the 4¢¢.-Gen, v Wood, 
97, 2Q. B. 102, 66 L.J.Q. B. 656, and In re Earl Cowley’s Estate, 
97, 2 Q. B. 47, 66 L.J.Q. B. 522. In these cases the Courts have 
declined so to construe the Finance Act as to tax a person on 
anything more than the real value of the property which passes 
to him on the death of another. There may be verbally something 
to be said for the arguments put forward on behalf of the Crown, 
but assuredly common sense and common justice point to the 
conclusion that the property which passes on a deceased person's 
death, and is as such liable to estate duty, must be property the 
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value of which really and in fact acerues to some one on the 
death. 

ht. v. Davies,’g7, 2 Q. B. 199, 66 L.J.Q. B. 513, is a good example 
of the way in which the good sense of the judges, as represented by 
Lord Russell of Killowen, cuts through most mischievous attempts 
to strain Acts of Parliament in the supposed interests of morality. 
The defendant Davies meets three friends and takes them to his 
own house for the purpose of having a game of cards. After 
playing whist, they played for money a game called German Bank, 
which is afterwards found by the jury to be an unlawful game. 
On these facts Davies is indicted under the Gaming Houses Act, 
1854 (17 & 18 Vict. c. 38), s. 4, for in effect keeping a house open 
for the purpose of unlawful gaming being carried on therein, and 
is found guilty by a so-called intelligent jury. The conviction has 
happily been quashed, and most persons will agree with the opinion 
of the Lord Chief Justice that ‘it is monstrous to say that the case 
falls at all within the mischief or within the provisions of the 
statute which was intended to prevent the user of a house as 
a gaming house’ and, we may add, was not intended to interfere 
with the way in which a man amused himself with his friends in 
his own drawing-room. 

7, a testatrix, in 1889 makes a will. In 1882 she instructs her 
solicitor to prepare a codicil which she takes away with her and 
never executes. Later in the same year she executes a fresh will, 
which is prepared by a different solicitor, revoking the first will. 
In 1893 7' executes a codicil prepared by her original solicitor who 
does not know of the second will, and believes that the codicil to 
the first will has been duly executed. The codicil of 1893 purports 
to be a second codicil of the will of 1889, and to confirm ‘ my said 
will and the first codicil thereto.’ 

These are the facts of Ju the Goods of Chilcott, ’97, P. 223, 66 
L. J. P. 108, under which the Probate Division has held that the 
later codicil revived the earlier will and that both the wills, 
together with the second codicil, must be admitted to probate. 

Any decision of Gorell Barnes J. is entitled to great respect, and 
it is more than likely that his judgment in this case is right; still 
it must be admitted that Ja the Goods of Chilcott has been so decided 
that a very singular result ensues.. A will is always supposed to 
be the formal expression of a testator’s last intention, but in the 
particular instance documents have been held to constitute the will 
of 7’, which demonstrably do not express 7’s intention. This is 
admitted in so many words by the learned judge. ‘The result,’ he 
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says,‘ does not express, I am aware, the real intention of the 
testatrix, but I can only deal with the documents as they stand.’ 
The critic cannot but ask whether the judge has dealt with them 
rightly. Can it be really law that a set of documents constitute 
a valid will when it is perfectly plain on their face that they cannot 
have been intended by the testatrix to express her will? 


Constructive notice is anathema to men of business; and no 
wonder. It creates insecurity in all their dealings. Yet it is 
a doctrine essential to any ideal system of law. How are these 
two things to be reconciled : perfect justice to be worked out with- 
out hindrance to the free play of commercial custom? If it is to 
be done—if business men are to have attributed to them a know- 
ledge which in fact they do not possess—the law must be very 
careful not to fix the standard of intelligence too high or put them 
on too close inquiry. The legislature recognized this in the case of 
factors. In the Act of 6 Geo. 4, c. 94, a pledgee got protection 
provided he had not notice, &e., but in 5 & 6 Vict. ¢: 39, the legis- 
lature gave it up as striking at the safety of all advaaces to factors. 
Bankers with their innumerable accounts and varie;l transactions 
are peculiarly exposed to danger from the doctrine of notice, and it 
is satisfactory therefore to find the Court recognizing the impolicy 
of pressing the doctrine against them (Coleman v. Bucks § Oxon 
Union Bank, ’97, 2 Ch. 243, 66 L.J. Ch. 564). If bankers know 
that a fund is a trust fund, they cannot take possession of it for 
their own private benefit. That is elementary equity, but to be made 
liable they must have this knowledge or a reasonable suspicion 
that the money is being misapplied—be privy in some shape or 
other to the intent to misapply. A personal benefit to the bankers 
being designed or stipulated for may easily establish such privity, 
but the mere fact that bankers get a benefit—automatically so to 
speak—is not enough. It would, as Lord Cairns said, be a most 
serious matter if bankers were to be allowed, on light and trifling 
grounds—on grounds of mere suspicion or curiosity—to refuse to 
honour a cheque drawn by their customer, even though that 
customer might happen to be a trustee or executor. 





Meanwhile some of the usual criticism on ‘constructive notice’ 
might perhaps be dispensed with if people would remember that 
the very meaning of ‘ constructive notice "—or ‘constructive’ any- 
thing else, possession for example—is that there is a legal fiction. 
One who does not (or at least is not proved to) know, or who does not 
possess, is treated, for reasons of convenience and policy, as if he 
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did: in the former case to his disadvantage, in the latter generally 
for his benefit. The fiction must of course be prepared to show 
grounds of substantial justice for its existence. 


the Court a hundred years ago, there can be little doubt that the 
decision would have been the other way; but that roguish thing 
equity not only varies with the length of each Chancellor's foot, but 
being, as Jessel M.R. said, a refined progressive science, varies from 
age to age, and its meandering progress often leaves its old channels 
quite dry. One of the characteristics of progress—of the evolution 
from the homogeneous to the heterogeneous—is, as Mr. Herbert 
Spencer tells us, an increasing definiteness, and this is just what 
has happened in the history of precatory trusts. While the law of 
trusts was still nebulous and undeveloped, the Court of Chancery 
laid hold of any expressions such as ‘wish and request,’ ‘ require 
and entreat,’ ‘not doubting,’ ‘confiding in,’ ‘well assured, &e. to 
bind the donee ; but as the word trust became more and more a term 
of art, this ‘officious kindness’—as James L.J. called it—of the 
Court of Chancery in creating trusts, which were never intended, 
became extremely mischievous. Such an expression, for instance, 
as that used in Ju re Wi/liams ‘in fullest confidence, if we are to 
regard the grammatical meaning of words, is so far from creating an 
enforceable trust in the modern sense, that it imports the very 
reverse. It means that the legatee is not to be under any legal as 
distinguished from moral obligation to carry out the testator’s 
wish. No doubt the same might once have been said of ‘trust, 
but the word ‘trust ’ has from the practice of conveyancers and the 
authority of generations of Chancellors and Chancery Judges 
acquired an entirely artificial and technical signification— now well 
understood. It would be going too far to say that an enforceable 
equitable obligation should never be imposed where the word trust 
is not used: the Court must look, as it always has looked, at the 
whole will, and collect its sense ; but the Court ought to be extremely 
chary of creating a trust —except in the clearest cases —where the 
testator has not used the term consecrated by centuries to that 
purpose, This is the moral of the latest cases on precatory trusts. 





‘My feelings,’ said Mr. ‘Pecksniff, ‘ will not be smothered like the 
young princes in the Tower. The more you press the bolster on 
them the more they look round the corner of it.’ Equitable execu- 
tion does the same. Learned Lords Justices may press the bolster 
on it, may protest against it as a misnomer for equitable relief, but 
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the protest is as vain as that of scholars or philologists against 
words of popular currency, unjustified of the science of language. 
Croshaw v. Lyndhurst Ship Co. (97, 2 Ch. 154, 66 L. J. Ch. 576) 
comes as a useful reminder to these heedless persons that the 
difference is one not of mere terminology but of substance. Ever 
since the Great Ship Co.'s case (4 D. J. & S, 63) it has been settled 
that if an execution creditor of an insolvent company has got as 
far as seizing its goods before a winding up, the Court will not 
deprive him of the fruits of his diligence. Equality in such a case 
would not be equity, for the execution creditor has a fair right to be 
treated as secured. The creditor in Croshaw v. Lyndhurst Ship Co. had 
got a receiver from the Court and wanted in virtue of this position to 
claim the benefit of the rule, to rank as an execution creditor who 
had seized. But the Court declined to recognize the analogy. The 
rights of parties are not affected by the appointment of a receiver 
by the Court. The receiver is an officer of the Court holding the 
property for the party who may ultimately appear to be entitled to 
it, which in this case was the liquidator as trustee for the general 
creditors. 


Tradition says that Knight Bruce L.J. in making a decree for 


administration added ‘and the estate will be distributed among the 
solicitors in the usual way.’ We have changed all that now; 
indeed the pendulum has swung so far the other way that in the 
two most important classes of official administration—bankruptey 
and companies’ winding-up—the solicitor is rigorously excluded. 
There is no such thing, as Vaughan Williams J. has repeatedly 
explained, as the solicitor in winding-up or in bankruptcy—the 
trustee's or liquidator’s solicitor. The solicitor is only called in as 
any other expert, the accountant, or surveyor, or engineer might be 
called in to help at certain’crises in the administration. The leave 
of the Court or of the committee of inspection must be obtained for 
the employment, and it must be obtained before the employment. 
Every subsequent step too must be sanctioned for fear the solicitor 
should, for instance, be bringing actions when a balance order 
would do (Ja re London Metallurgical Company, ’y7, 2 Ch. 262, 66 
L. J. Ch. 635) or otherwise running up costs. This is typical of 
the official system which aims at purity of administration by an 
elaborate system of checks and safeguards. Liquidator looks after 
solicitor, committee of inspection looks -after liquidator, general 
creditors look after committee of inspection, the Board of Trade 
looks after everybody, with the Court co-operating as legal assessor 
and censor. Purity of administration is thus secured, and whatever 
cynics may profanely talk this is no slight thing. Officialism may 
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be expensive, it may be irritating, it is certainly unpopular, but in 
that residuum of cases where the assets are so small that it is worth 
no one’s while to look after them its machinery is most useful, and 
who shall gauge the value of the rigorous stancard of integrity 
which it presents to the commercial conscience ? 


Blackstone long ago remarked how great a favourite of the law 
of England is the female sex. Some cavillers might say the law 
had a strange way of showing such favour for the fair in days when 
women were still liable to be burnt, branded, and publicly flogged, 
not to speak of being stripped of all their property on marriage, but 
however rosy the spectacles through which the great jurist saw the 
common law of his own age there is no doubt about the favouritism 
of the law's present attitude. It allows the married woman full 
power to contract debts and immunity from paying them. From 
the charmed aegis of the restraint on anticipation all the weapons of 
the judgment creditor fall powerless, and, what is better still, the 
favoured fair does not forfeit her privileges even by duplicity. 
When an ordinary person makes a representation on the faith of 
which another is induced to act to his detriment the maker of the 
misrepresentation is estopped from setting up the truth, but the 
married woman can laugh at such legal locks. As she cannot by 
her election prejudice the restraint (Ja re Vardon's Trusts, 31 Ch. D. 
275) so neither can she under the doctrine of estoppel (Lady Batemax 
v. Faber, ’97, 2 Ch. 223). A provision for a married woman who is 
restrained from anticipation is regarded, as Fry L.J. once said, as 
giving the highest security known to the law that the married 
woman shall, come what may to herself and her-husband—he 
might have added, or to her creditors—have from half-year to half- 
year some moneys paid into her very hands to increase her comforts 
or to supply her with maintenance. The ‘ Woman who Did’ ought 
to have thought of this. 





It is not only the interest of the state that litigation should have 
an end but the interest of the individual litigants, and of all ways 
of terminating it perhaps a compromise is the best, for justice 
generally lies between the parties litigant, and a compromise, 
therefore, is most in consonance with ideal justice besides avoiding 
those tumultuous passions which are aroused when actions are 
fought out to the bitter end. The difficulty is that by the time 
matters are ripe for compromise the rights of third parties, to wit, 
the solicitors of the parties, have intervened and tangled the legal 
skein. In this connexion /a re Margetsou & Jones (’97, 2 Ch. 314, 
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66 L. J. Ch. 61g) is an instructive case. It represents a situation 
far from uncommon in the legal drama. A litigant fails, and 
with the unreasonableness of disappointed people puts the blame 
on his solicitor, on anybody and anything rather than the demerits 
of his own case, and possessed with this grievance he sets another 
solicitor on to his former one to tax his costs or otherwise annoy 
him. Plenty of unpleasantness may be got out of this, but when 
after doing this the client goes and compromises with solicitor 
No. 1 behind the back of solicitor No. 2 with a view to cheating 
No. 2 out of his costs the plot thickens, the Court frowns. En- 
couragement of honest compromises is one thing, of dishonest quite 
another. Fraud, as Coke said long ago, avoids all acts ecclesiastical 
and civil. 


It is not often that a householder ‘complains because his light is 
increased. Vice-Chancellor Malins thought—somewhat  rashly 
perhaps—that no such case could occur ; but oceur it did in Lazarus 
v. Artistic Photographie Co. (97,2 Ch. 214, 66 L.J. Ch. 522). There 
the complainant got more light after his neighbour's alterations 
than before, but it was not the right sort of light: it was a glare, 
a cross, refracted light, a ‘ demnition’ light as Mr. Mantalini would 
say, for photographic purposes. This is quite intelligible: but 
what the defendant contested was the photographer's right to 
a special light which he had not enjoyed for twenty years, and no 
doubt he was so far right that the owner of a dominant tenement 
cannot increase the burden of the servient tenement. If the light 
has been the dim light of a malthouse the owner cannot rebuild 
and claim the full light necessary for a dwelling-house. What the 
Prescription Act gives is an absolute indefeasible right to the enjoy- 
ment of the light accustomed to enter the windows without reference 
to the purpose for which it has been used: but if the ordinary 
flow of light to the window is sufficient for a special purpose such 
as photography, the householder is not disentitled to restrain ob- 
struction because he has not used the light for photographic purposes. 
Mr. Goddard in his latest edition raises the question whether 
a servient owner can deflect the stream of light to the detriment 
of the dominant owner any more than one riparian owner can flood 
another's land by penning back the stream: but the analogy cannot 
be good. Reflecting light is one of the natural results of building, 
and all natural rights in connexion with light are subject to the 
servient owner's proprietary right to build. 





The papers have been filled with complaints of persons entitled 
to abatements of income tax. The sufferers seem to have estab- 





i I i i 


Oct. 1897.) Notes. 345 


lished that the machinery for collecting the tax often works injus- 
tice, and that the trouble of establishing claims to abatement or 
deduction induces a good number of Englishmen, and a greater 
number of Englishwomen, to acquiesce in the Crown’s retaining 
moneys to which by Act of Parliament the Crown has no right. 

These complaints suggest to any one at all acquainted with the 
working of the Income Tax Acts two observations. 

First. As things now stand a large number of taxpayers suffer 
a real grievance. It cannot be just, nor can it in the long run be 
a benefit to the Crown or to the public that any man should be 
deprived of the benefit of an exemption which Parliament has con- 
ferred upon him. If the mechanism under which the revenue is 
collected results in a number of persons paying duties which they 
are not bound to pay, or in other words, robs some men of their 
money, the machinery should be at once amended. Nothing is in 
the long run worse policy than to increase the natural impatience 
of taxation by associating the payment of a tax with a sense of 
unfairness. 

Secondly. It is very doubtful whether things ought to stand as 
they do. If it were possible, in the case both of the income tax 
and of every other tax, to abolish all the abatements, deductions, or 
exemptions introduced for the supposed benefit of particular classes, 
the nation, and, even in the long run, the persons who profit by the 
exemptions would be the gainers, and this for more than one 
reason. Everything which narrows the area of taxation increases 
the weight of the tax upon the persons who come within that area. 
It is a great evil that any class should be even in appearance an 
untaxed class. Exemptions from taxation always cause more dis- 
content than they remove. The persons just falling outside the 
exemption feel themselves ill-used, whilst the persons who fall 
within the exemption entertain no feeling of gratitude to the nation. 
Add to all this that it is the existence of exceptions and the 
exemptions in a Taxing Act which gives rise to litigation, and 
litigation means a great deal of useless expense, whether it falls 
upon the Crown, that is the nation, or, as is more commonly the 
case, upon some misguided taxpayer, who in the vain hope to 
escape contributing his fair share to the national expenditure, 
pays away to solicitors and counsel tenfold the amount claimed 
from him by the tax-collector. 

The international Bar Congress held at Brussels was celebrated 
by the Journal des Trijunaue of that city in a special number 
published on the ist of August, and adorned with appropriate 
illustrations, partly reproductions and partly original. We must 
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specially congratulate M. G. Combaz on his decorative headpiece 
(which would have made a fine poster for the Congress), and 
M° Jules Le Jeune on his professional grotesques, which, though in 
a different style, may well stand side by side with Sir F. Lock- 
wood's. 
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GOVERNMENT BY INJUNCTION. 


MARKED feature of the modern development of equity juris- 
i prudence is the increasing use of writs of injunction. The 
vigorous and often summary nature of this remedy, peculiar to 
courts exercising chancery powers, renders it exceptionally effective 
in affording relief, and also, it must be conceded, exceptionally 
liable to abuse. The greater intensity characteristic of all the rela- 
tions of life at the present time makes the demand for such a remedy 
more urgent. The power to issue injunctions, which Chancellor 
Kent described as the ‘ strong right arm of the court,’ has come to 
be exercised with a frequency hardly compatible with that ‘ caution ’ 
which he declared should always mark its use, and to be applied to 
purposes certainly not originally contemplated as within its scope. 
The abatement of public nuisances, of which Lord Eldon hesitated 
to take jurisdiction, is a well-established ground for relief in equity 
both in England and America. Mandatory injunctions are granted 
preserving only the semblance of restraining instead of compelling 
action. Contracts of which specific performance cannot be decreed 
are yet substantially enforced, at least where there are negative 
covenants to which an injunction can be made applicable. In 
America, by statutes in several states, the remedy by injunction has 
been called in to secure the enforcement of criminal laws which, 
from a Jax public opinion, are in danger of remaining ineffective, 
if left to the ordinary tribunals with their trials by jury. Finally, 
of late years, with the growing importance of conflicts between 
employers and employees, arising from the increased numbers and 
more perfect organization of trades unions and similar associations, 
injunctions have been sought with a frequency that renders the writ 
one of the recognized weapons in such contests. The violence of 
the passions excited in the economic struggle between Jabour and 
capital, coupled with the fact that a successful resort to equity is 
rarely made except in behalf of the masters, has attracted a large 
share of popular attention to the application of this remedy in such 
cases. Public sympathy, which is ordinarily with the employees 
until alienated by acts of lawlessness and violence on their part, has 
seen in the action of the courts an undue interference with matters 
not properly within their cognizance. The sweeping nature of 
some of the decrees that have been entered in important and cele- 
brated cases has fostered an opinion, now prevalent in many parts 
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of the United States, hostile to this exercise of jurisdiction. The 
name ‘ government by injunction’ has been applied to the growing 
practice of granting such relief; in some instances, at least, condi- 
tions connoted by the phrase have existed to a degree possibly 
justifying the reproach implied in the term ; and the sentiment thus 
expressed has become of sufficient importance to assume a place in 
political platforms. 

To Vice-Chancellor Malins appears to belong the distinction of 
first exerting the powers of a court of equity to protect employers 
against their striking employees. In Springhead Spinning Co. v. Riley, 
L. R. 6 Eq. 551, he granted an injunction restraining the defendants, 
the president and secretary of a trades union and a printer employed 
by them, from posting placards and publishing advertisements 
urging workmen to keep away from the plaintiffs’ factory, where 
a strike due to a reduction of wages was in progress. The opinion 
in support of this decision was strongly disapproved by the Court 
of Appeal in Prudential Assurance Co. v. Knott, L. R. 10 Ch. 142, and 
Chief Justice Gray of the Supreme Judicial Court of Massachusetts, 
now Mr. Justice Gray of the United States Supreme Court, declared 
that it appeared to be ‘so inconsistent with’ the authorities ‘ and 
with well-settled principles, that it would be superfluous to consider 
whether, upon the facts before him, his decisions can be supported’ 
(Boston Diatite Co. v. Florence Manufacturing Co., 114 Mass. 69, 70). 
These criticisms were perhaps rather excited by the reasons stated 
for granting the injunction than by the principle of giving relief in 
cases of such a class; at least it is certain that the precedent thus 
made has been widely followed in later cases under circumstances 
substantially similar. 

In America the resort to equity in labour troubles has been very 
common. Sherry v. Perkins, 147 Mass. 212, decided by the highest 
court of the State of Massachusetts in 1888, is a leading case on 
the subject. There the plaintiffs, shoe manufacturers, complained 
of the acts of the defendants, officers and members of a trades union, 
in displaying before the plaintiffs’ factory a banner urging lasters 
not to remain in or enter their employ. These acts were found at 
the hearing to be part of a scheme to prevent lasters employed by 
the plaintiffs from remaining in, and to prevent others from entering 
into, such employments. A decree was rendered restraining these 
acts on the ground that they were unlawful and injurious to the 
plaintiffs’ business, and constituted a nuisance against which a court 
of equity would grant relief. Reference was made by the Court to 
Spinghead Spinning Co. v. Riley as not overruled, although some of 
the language used in it had been criticized. 

The development of boycotts and later of sympathetic strikes, so- 
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practice of large masses of working men, not directly concerned 
and themselves having no grievance, uniting in concerted action to 
prevent the employment of persons not members of a labour or- 
ganization, or to coerce employers whose men had struck for real or 
fancied wrongs, gave rise to hardships for which some relief was 
eagerly sought. A man whose business was threatened by destruc- 
tion by the efforts of‘ organized labour’ to compel him to submit to 
dictation not only as to the wages he should pay, but also as to 
whom he should employ, might in some cases cause criminal pro- 
ceedings to be instituted; but such a man was without any practical 
civil redress at law. An action for damage was seldom of value 
owing to the financial irresponsibility of the defendants. The pre- 
ventive powers of courts of equity were invoked to secure relief, 
and the Courts responded by freely granting injunctions. 

In Casey v. Typographical Union, 45 Fed. Rep. 135, the Cireuit Court 
of the United States in the State of Ohio entertained a bill by 
a publisher complaining that the defendants, having conspired to 
boycott his establishment because he refused to discharge non-union 
printers and employ union men, had in pursuance of this design 
published threats and appeals urging persons not to buy his news- 
paper and not to advertise in its columns. The Court held that the 
acts complained of were illegal, and granted an injunction restrain- 
ing the defendants. In Murdock v. Wadlker, 152 Pa. St. 595, the 
Supreme Court of Pennsylvania upheld an injunction restraining 
the defendants, who were striking employees and persons sym- 
pathizing with them, from ‘gathering at and about plaintiffs’ piace 
of business, and from following the workmen employed by plaintitis, 
or who may hereafter be so employed, to and from their work, and 
gathering at and about the boarding places of said workmen, and 
from any and all manner of threats, menaces, intimidation, oppro- 
brious epithets, ridicule and annoyance to and against said workmen, 
or any of them, for or on account of their working for the plaintiffs.’ 
A similar decision was rendered by the same Court in the case of 
Wick China Co. v. Brown, 164 Pa. St. 449 (1894), upon substantially 
similar facts. 

Barr v. Essex Trades Council, 53 N.J. Eq. 101 (1894), was a bill 
by a newspaper publisher against an association of combined trades 
unions complaining that because he used in his paper ‘ plate matter,’ 
consisting of stereotype plates made in New York, the defendant 
had issued circulars calling upon all persons to refrain from buying 
his paper or advertising in it on pain of losing the custom of all 
members of the associated unions. The Court held that this was 
an unlawful interference with the plaintiff's business, threatening 
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him with irreparable injury to his rights of property, and granted 
an injunction as prayed for. 

Shoe Co. v. Saxey, 131 Missouri, 212, decided in 1895, was sub- 
stantially similar to the cases in Pennsylvania already referred to. 
The Supreme Court of Missouri sustained an injunction against the 
use of threats and intimidation to prevent the plaintiff's employees 
from remaining with him. In Davis v. Zimmermann, 91 Hun. 489, 
an inferior court in the State of New York took the same position. 
Other decisions in other jurisdictions have laid down the same 
doctrine. 

One of the most recent reported cases on the subject is Vegelahn 
v. Guntuer, 167 Mass. 92, decided in the Supreme Judicial Court of 
Massachusetts in November, 1896. In this case the bill was filed 
against members of a labour organization which was supporting 
a strike by the plaintiffs’ employees. The plaintiffs alleged the 
existence of a conspiracy to prevent them by threats, intimidation, 
and social pressure from obtaining workmen, and charged that a 
patrol was maintained before their premises to intercept applicants 
for employment. The majority of the Court approved an injune- 
tion to restrain the defendants from using any scheme to deter 
persons from working for the plaintiffs or to induce persons to leave 
their employment, on the ground that such acts were an unlawful 
interference with their right to employ whom they would. Chief 
Justice Field dissented on the ground that merely maintaining 
a patrol was not an act calling for the interference of equity, saying 
that if it was in violation of any city ordinance there might be 
a prosecution for that and the police could enforce the ordinance, 
and that if not such a violation it was doubtful if the act was 
illegal. Mr. Justice Holmes dissented chiefly on the ground that 
the facts showed no more than a legitimate use by the workmen of 
lawful means for enforcing their demands and carrying on the 
struggle for supremacy. 

The years 1893 and 1894 witnessed a series of strikes on the 
part of railroad employees in which applications to courts of 
equity for injunctions were prominent features. The cases growing 
out of these strikes were brought within the jurisdiction of the 
courts of the federal government, because the corporations concerned 
were engaged in commerce between different states of the union and 
in carrying the United States mails, and in some instances because 
the roads were being operated by receivers appointed by those 
courts. The magnitude of the interests involved and the unusual 
strength of the labour organizations concerned made the action of 
the courts a matter of widespread interest. The exceptional cir- 
cumstances begot a resort to exceptional remedies, and resulted in 
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decisions which it may be difficult in some respects to support on 
principle. 

In the case of To/edo, A. A. & N. M. Ry. Co. v. Pennsylvania Co., 54 
Fed. Rep. 730, a bill was filed alleging that there was a strike of 
locomotive engineers on the plaintiff's road, and that connecting rail- 
ways, to avoid strikes by their own engineers, threatened to refuse 
to take freight from the plaintiff. An order was made requiring 
the connecting lines, their officers and employees, to receive such 
freight. By an amendment in the nature of a supplemental bill the 
chief officers of the Protherhood of Locomotive Engineers, an impor- 
tant trades union, were made parties, and a preliminary injunction 
was sought restraining them from putting into operation rules of 
their association requiring engineers on connecting roads, under 
penalty of expulsion, to strike if required to assist in transporting 
freight received from a road upon which a strike of engineers was 
in force. The injunction sought was granted. The Court declared 
that there was a legal duty to interchange freight, that the connect- 
ing lines and their employees could be restrained from violating 
this duty, and that the action of the Brotherhood in causing a 
violation through its rules could be restrained as a civil injury. 
The Court admitted the right of engineers on connecting lines to 
withdraw from employment, but declared that any refusal while 
remaining in such employ to handle freight from the plaintiff’s road 
would be a contempt. This distinction was subsequently acted on 
in dealing with attachments against certain engineers for breach of 
the injunction, those only being punished who, while remaining in 
the service of the connecting roads, refused to haul cars received 
from the plaintiff. 

In December of 1893 the receivers of the Northern Pacific Rail- 
way Company, who had been appointed by the United States 
Cireuit Court in Milwaukee, announced their intention to reduce 
the wages of their employees. This caused great discontent and 
a strike was threatened. The receivers, by petition in the suit in 
which they had been appointed, asked for an injunction restraining 
their employees, certain labour organizations, and all other persons 
from doing physical injury to the road, from conspiring and com- 
bining to leave the service of the receivers in concert, or inducing 
others to do so, and from ordering, recommending, approving, or 
advising others to quit the service of the corporation on the date 
fixed for the strike. Such an injunction was granted, the Court 
taking the view that a ‘strike’ was necessarily illegal, and that 
although employees could not be compelled to remain in the ser- 
vice of the company, they could be restrained from quitting the 
service in concert and in such a manner as necessarily to injure the 
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road'. On appeal the decision of the lower court was reversed 
as to the necessary illegality of a strike, and the injunction modi- 
fied so as not to restrain from merely advising and encouraging 
a strike, or striking in concert in consequence of peaceable argu- 
ment and persuasion, when not done with the intent to cripple and 
injure the road *. 

The railroad strikes culminated in June of the year 1894, in the 
attempt of the American Railway Union to paralyze the entire rail- 
way service of the country, as a means of supporting certain striking 
employees of the Pullman Palace Car Company. This contest, per- 
haps the most extraordinary in the history of the relations between 
labour and capital, originated in a dispute between the Pullman 
Company and some of its hands. The American Railway Union 
determined to support the strikers, and for this purpose ordered its 
members to refuse to work upon any train to which a Pullman car 
was attached. As nearly all the railroads centering at Chicago 
were under contract with the Pullman Company to draw its sleeping 
cars and parlour cars, a conflict immediately resulted between the 
railroads and their own employees, and a strike of vast proportions 
among railroad train hands followed. Disorder and violence be- 
came widespread. By the interruption of the railway service the 
transportation of the mails as well as commerce between the states 
was seriously interfered with. On July 2nd the United States 
appeared as a complainant before the Circuit Court of the United 
States in Chicago, and filed a bill alleging the interference by 
the strikers and the officers of the Union with inter-state com- 
merce and the carriage of the mails, pursuant to a conspiracy in 
restraint of trade, and seeking an injunction. The bill was filed 
against certain named defendants, officers of the American Railway 
Union, and sought. an injunction against them and all persons not 
named and unknown who might combine with them and against 
all other persons whomsoever, restraining them from any interference 
by violence or otherwise with the operation of the railroads speci- 
fied in the bill. Similar proceedings were begun in other cities ; in- 
junctions were issued as prayed for, and subsequently proceedings for 
contempt were instituted against various persons, and punishments 
inflicted. Pursuant to such proceedings one Debs, the president of 
the Union, and some of his fellow-officers were committed to gaol for 
contempt *. They applied for a writ of habeas corpus, which was 
heard in the Supreme Court of the United States. That Court 
upheld the jurisdiction of the Court below to grant the injunction 

* Farmers’ Loan and Trust Co. v. Northern Pacific R.R. Co., 60 Fed, Rep. 803. 
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in question, and in a unanimous opinion by Mr. Justice Brewer 
approved the course of proceedings '. 

Many questions of the utmost interest and importance are involved 
in the decisions which have been thus cursorily reviewed. Ques- 
tions of a social and ethical nature arise in determining the extent 
to which injury to an employer resulting from the attempt of 
employees to better their condition may be justified. The doctrines 
of the criminal law as to conspiracies require careful examination in 
dealing with the right of a labour organization to support its mem- 
bers in carrying on a strike. The scope of the so-called anti-trust 
law enacted by the Congress of the United States in :8go, under 
which the proceedings of the federal courts have been in part 
supported, and the right of the Government to institute proceedings 
on its own behalf, present grave questions of statutory construction 
and constitutional authority. Some propositions may be deemed 
established, and others dependent upon varying views of public 
policy can perhaps never be settled except as to the facts of specific 
eases. It can no longer be doubted that labouring men may asso- 
ciate themselves in organizations for the improvement of their 
condition ; that they may lawfully strike to obtain better wages 
or other advantages, provided they do not resort to acts of vio- 
lence; that equity will under no circumstances, even if there is 
a specific contract, require the continued performance of personal 
service by employees. Precisely how far striking workmen and 
their associates may go in trying to induce others to refrain from 
‘aking their places, as a means of rendering their strike effective, is 
uncertain. The questions presented in such cases are analogous to 
those discussed in Mogul Steamship Co. v. MeGregor, *g2, App. 
Cas.25. They are questions of degree, and the decisions of different 
courts may be expected to vary with varying views prevailing at 
different times and in different communities. 

It musi also be deemed to be established that courts of equity 
will interfere by injunction to protect employers from some classes 
of injuries threatened by the action of their employees and those 
sympathizing with them. Under what circumstances and to what 
extent such protection can and should be granted depends upon the 
general principles of equity jurisprudence. The courts in America, 
and especially the federal courts, have shown a disposition to 
extend their powers beyond any limits heretofore recognized. In 
seeking to restrain acts in their nature purely criminal, and punish- 
ing by summary proceedings for contempt persons accused of 
committing those acts, they have been charged with usurping the 
functions of the criminal law; in seeking to restrain all persons, 

1 In ve Debs, 158 United States, 564. 





354 The Law Quarterly Review. (No. Lil. 





whether parties to the suit or not, and whether identified or not, 
they have been charged with issuing decrees legislative rather than 
judicial. The case of the Uuited States v. Debs, above referred to, 
furnishes an example of both these alleged usurpations of power, 
From the approval given by the Supreme Court of the United States 
to the injunction there issued, the case is likely to become a prece- 
dent of great weight. It may fitly be taken as typical of the most 
extreme exercise of equity powers in these respects. If the course 
there followed can be supported, the principles of equity jurispru- 
dence have received an important extension which may render 
‘government by injunction’ more than a mere epithet. 

The preliminary injunction issued in the case of United States vy. 
Deis enjoined certain defendants named in the bill, ‘ and all persons 
combining and conspiring with them, and all other persons whom- 
soever,’ absolutely to refrain and desist from certain acts, among 
others ‘from in any way or manner interfering with, hindering, 
obstructing, or stopping any mail trains, express trains, or other 
trains, whether freight or passenger, engaged in inter-state commerce 
or carrying freight or passengers between or among the States; ... 
and from in any manner interfering with, injuring, or destroying 
uny of the property of any of said railroads engaged in or for the 
purposes of, or in connection with, inter-state commerce, or the 
carriage of the mails of the United States, ...and from injuring, 
destroying, or in any way interfering with, any of the signals or 
switches of any of said railroads’; and from using threats, intimi- 
dation, force or violence to induce employees to quit the service of 
the railroads or to prevent persons from entering the employ of the 
railroads. This injunction it was ordered should be in force as to 
all persons not named in it from the time they severally had know- 
ledge of it. Informations for contempt were subsequently filed 
against certain of the defendants named as parties to the suit, and 
also against other persons not mentioned in the bill or injunction, 
all of whom with one exception were convicted and punished. The 
acts charged against the defendants in the informations were con- 
tinuing in defiance of the injunction to order strikes and initiate 
violence and disorder, and thereby causing great destruction of 
property and loss of many lives. 

The injunction thus sought to restrain the commission of acts of 
violence which would be flagrant breaches of public order and 
serious criminal offences; acts which the ordinary machinery. of 
police administration would, if possible, prevent by physical inter- 
ference and punish with heavy penalties if committed. It sought 
further to restrain all persons whomsoever from committing 
any of those acts. Not only did a court of equity therefore 
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undertake by its process to grant a cumulative remedy for that 
which the criminal law already covered, but it undertook to make 
its deeree co-ordinate in extent with the existing legislative pro- 
hibitions. The persons not named in the bill against whom the 
injunction was directed were not specific individuals unknown by 
name but otherwise identified; they were all persons who might 
thereafter engage in the acts specified in the injunction. In like 
manner the prohibition was not directed against specific threatened 
acts of interference with the operation of the railroads, but against 
all acts of that character that might thereafter be contemplated by 
any persons. 

It is not one of the functions of a court of equity to prevent the 
commission of threatened crimes. In Cee v. Pri/chard, 2 Swanst. 
402, Lord Eldon said: ‘The publication of a libel is a crime ; and 
I have no jurisdiction to prevent the commission of crimes; ex- 
cepting, of course, such cases as belong to the protection of infants, 
where a dealing with an infant may amount to a crime—an excep- 
tion arising from that peculiar jurisdiction of this Court’ (p. 4143). 
Chancellor Walworth in Mayor, §c. of Hudson v. Thorne, 7 Paige 261, 
264, declared : ‘ Again it is no part of the business of this Court to 
enforce the penal laws of the state, or the by-laws of a corporation, 
by injunction, unless the act sought to be restrained is a nuisance.’ 
Threats of violent interference in breach of the public peace or 
other criminal acts injurious to property do not furnish a founda- 
tion for an injunction. In Mon/gomery § W. P. R.R. Co. v. Walton, 
14 Ala. 207, the plaintiff corporation complained that the defendant 
prevented it from taking possession of land properly condemned 
for its use and from prosecuting the construction of the road, by 
threats that he would kill or injure the workmen, and prayed for 
an injunction. The Court refused to grant relief, saying: ‘ The rule 
is too well established to admit of controversy, that equity cannot 
interpose by way of injunction, to restrain the commission of 
a personal trespass, although i/ may le threatened... . The courts of 
law have complete jurisdiction to punish the commission of crimes, 
and can interpose to prevent their commission by imprisoning the 
offender, or binding him to keep the peace. But equity has no 
jurisdiction over such matters, at least a court of equity cannot 
entertain a bill on this ground alone. In Spariawk v. Unioa 
Passenger Ry. Co., 54 Pa. St. 401, the plaintiff complained that the 
defendant was running its cars on Sunday in violation of law, and 
that the noise interfered with his use of his property. The Court, 
however, said: ‘ For this there is a remedy in the penal laws, and 
not by proceedings in equity, if we regard the facts as we ought to 


do’ (p. 424). 
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The jurisdiction of equity over public nuisances has been relied 
on as justifying interference by injunction where the acts threatened 
were criminal. It is indeed true that by the weight of authority 
the jurisdiction is not ousted merely because, as in the case of 
a public nuisance, the threatened act may be the subject of an 
indictment. But the foundation of the jurisdiction over public 
nuisances, as of all jurisdiction in equity, is the greater efficacy of 
the equitable remedy. By a preliminary injunction to restrain 
a threatened purpresture or obstruction of a highway or establish- 
ment of an offensive trade, a court of equity can interfere immediately 
to prevent the continuance or completion of an act which cannot be 
dealt with at Jaw until irreparable injury has been caused. The 
injunction does not merely add a cumulative penalty, nor does it 
substitute the interference of officers executing the process of the 
Court for the interference of the municipal police. Such an in- 
junction may have a legitimate effect, while an injunction against 
committing an assault, malicious injury to property by violence, 
or other overt breach of the peace can have no tendency to prevent 
the act enjoined except by fear of punishment. That sanction the 
law already attaches to its prohibition of the.same act, and what- 
ever will justify punishment for contempt in such a case will 
equally justify punishment for the criminal act which constitutes 
the contempt. 

The destruction of the rolling stock or of any part of the works 
of a railway, or the forcible interference with its operation, may 
cause such an obstruction of commerce as to be a public nuisance ; 
but the law already provides for the protection of property and 
persons from violence. The executive power of the state through 
its police and, if necessary, its military force is bound to prevent, if 
possible, such acts and to punish them if committed by appropriate 
proceedings in the criminal courts. To justify the interference of 
a court of equity it must be shown that by the exercise of chancery 
powers a more complete remedy can be afforded. This is not 
shown by calling the threatened injury a public nuisance, for in 
every case of nuisance it is still necessary to show that there is 
some ground for asking relief in equity, and that ground must be 
the greater adequacy of the remedy. But where acts of violence 
are enjoined the remedies at law and in equity are in fact the 
same. The injunction is only a prohibition, for violation of 
which a punishment by fine or imprisonment may be inflicted, 
and that prohibition and liability to punishment already exist 
at law. 

The legislatures of several states, regardless of the genera! 
principles of equity jurisdiction, have sought by statute to extend 
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the jurisdiction over public nuisances so as to use the process of 
courts of equity for the suppression of crimes. In 1880 the State 
of Kansas by constitutional amendment prohibited the manufacture 
and sale of intoxicating liquors. By a law intended to enforce 
this provision it was declared that any building used for the pro- 
hibited traffic should be deemed a public nuisance, and that its use 
might be enjoined and the nuisance abated upon a complaint in 
equity. This statute was originally. attacked as unconstitutional 
on the ground that as no provision was made for a trial by jury it 
deprived persons of their property without due process of law, in 
violation of the Fourteenth Amendment of the Constitution of the 
United States, and that it also violated the provisions of the state 
constitution securing persons the right to a trial by jury. In 
Kansas v. Ziebold, 123 U.S. 623, the Supreme Court of the United 
States held the law constitutional. The Court said that the legis- 
lature had authority to determine what constituted a public 
nuisance, that courts of equity had jurisdiction over public 
nuisances, and that as their jurisdiction has always been exercised 
without the intervention of a jury there was no violation of the 
constitutional guarantees. 

A similar decision was rendered by the same Court in Fi/enbecker 
v. Plymouth County, 134 U.S, 31. The plaintiffs in error in that 
case had been committed on proceedings under a similar statute of 
the State of Iowa for contempt in violating a preliminary injunction 
against the use of premises for the unlawful sale of liquor. The 
Court held that as proceedings for contempt had always been con- 
ducted without a trial by jury there was no constitutional objection. 
Similar decisions were rendered by the Supreme Judicial Court 
of Massachusetts in Carleton v. Rugg, 149 Mass. 550, and by the 
Supreme Court of New Hampshire in State v. Saunders, 66 N.H. 39. 

These authorities must be deemed to establish that it is within 
the power of the legislature to make use of the peculiar powers of 
courts of equity to suppress at least some classes of crimes ; but 
they do not establish that in the absence of statutory provisions 
courts of equity should exercise such jurisdiction in such cases. 
To warrant this it must be shown that the remedy at law is 
inadequate. Jurisdiction in equity is for the adjudication of civil 
rights. Preliminary injunctions are to preserve the subject of 
litigation in sfatw quo and prevent irreparable injury during the 
pendency of the suit. The mere fact that the act enjoined is 
criminal may not oust the jurisdiction of the Court, since every 
crime involves also an infraction of civil rights. But to justify the 
interference of a court of equity by preliminary or by perpetual 
injunction, it must be shown that the injunction will prevent some 
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threatened injury for which the law affords no adequate relief. An 
injunction against destroying property by violence or similar 
offence against the criminal law accomplishes no such result. It 
ean deter only through the risk of incurring the same sort of 
penalties that the law provides for the same act. If the injury 
were threatened in the exercise of an alleged right there might 
indeed be more ground for the interference of equity, since the act 
might then in some circumstances lose its criminal character ; yet 
by a strange perversion of thought, in one case at least, the admitted 
criminality of the threatened acts has been relied upon to justify 
granting an injunction. In Varis v. Zimmermann, 91 Hun. 489, 494, 
the Court in support of its decision said of the defendants : ‘They 
do not assert that they have a right to intimidate, by threats or by 
violence, persons in the employment of the plaintiff or those who 
seek his employment, nor do they claim that they have a right 
to destroy the plaintiff's property, and it is only from doing and 
conspiring to do such acts that they are restrained.’ 

A looseness of thought is apparent in the decisions discussing 
the use of injunctions which has tended to conceal the principles 
involved. Learned judges have spoken as if courts of equity could 
prevent acts in some manner other than by fear of the penalties 
attending the violation of an injunction. Mr. Justice Miller in 
Eilenbecker v. Plymouth County, 134 U.S. 31, 40, said: ‘ Certainly it 
seems to us quite as wise to use the processes of the law and the 
powers of the Court to prevent the evil, as to punish the offence 
as a crime after it has been committed.’ Such a phrase suggests 
that by injunction the evil can be prevented otherwise than by 
threatening to punish the offence. Yet this was said in a case in 
which the process of the Court had been used to punish by fine and 
imprisonment for contempt an act punishable in precisely the same 
way by the criminal law. The purely cumulative effect of such 
injunctions was well set forth by Chief Justice Field of the Supreme 
Judicial Court of Massachusetts, then Mr. Justice Field, in the case 
of Carleton v. Rugg, 149 Mass. 550. Delivering in behalf of himself 
and Mr. Justice Devens, and Mr. Justice William Allen, a dissenting 
opinion notable for its logical force and lucidity, he observed: ‘The 
injunction issued in this case, and probably the only one that could 
have been issued, is one enjoining the respondents from using, or 
permitting to be used, the building, place, or tenement for the 
illegal keeping or sale of intoxicating liquors. The Public Statutes 
prohibit such a use as a crime, and the only effect of the injunction 
is to subject the respondents to the process used for punishing 
persons guilty of violating injunctions, in addition to or in sub- 
stitution for criminal process. The legislature apparently thought 
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that a remedy in equity would be more speedy, or more certain, or 
more efficient, than that by complaint or indictment. The issuing 
of the injunction itself adds nothing to the prohibition of the 
statutes, but the intention plainly is to call into use the peculiar 
process employed by courts of equity in punishing persons guilty 
of wilful violations of injunctions’ (p. 559). 

The only respect in which the remedy in equity can in such cases 
be more adequate than the remedy at law is in the greater certainty 
or celerity with which punishment will be inflicted. Ordinarily by 
inadequacy of remedy is not meant the danger that a court will not 
enforce the law. In errly times, it is true, the Lord Chancellor 
assumed jurisdiction in some cases upon the ground that the 
defendant’s power was so great that he could not or would not be 
punished by a court of law for committing a threatened offence. 
Thus in the time of Henry VI a plaintiff might regularly have a sub- 
poena against a great man to keep the peace (Crompton on Courts, 
42a). This exercise of the royal prerogative was vehemently 
opposed, and has long been obsolete (1 Spence’s Equitable Juris- 
diction, 343-345, 684 et seq.). In a case before the Supreme Court 
of Georgia this obsolete jurisdiction seems to have been revived. 
It was advanced by the Court as a ground for taking jurisdiction in 
equity where an indictment would lie that ‘This indictment would 
necessarily be against the city officers, or those who act under them, 
and in all probability the influence and moral integrity of those 
gentlemen, which would necessarily be brought to bear against 
& criminal proceeding, would more than likely protect them from 
a conviction as criminals’ (J/ayor, §c. of Columbus v. Jacques, 30 Ga. 
506, 513). But this suggestion cannot be regarded as an authorita- 
tive statement of any existing principle of equity jurisdiction. It 
is not to be presumed that a court of law will fail to administer 
justice in cases expressly cognizable by it, or that any department 
of the government will fail in the performance of its duties. The 
supposed probability of such failure cannot afford a ground for 
assuming jurisdiction. Such a doctrine would be contrary 
to any rational conception of the relations of the judiciary to 
other departments of the government, or of the distinction between 
law and equity. In Attorney-General v. Sheffield Gas Consumers’ Co., 
3 De G. M. & G. 304, application was made for an injunction 
against tearing up the highway. It was argued in favour of the 
motion that forcible resistance might be offered and breaches of 
the peace result. Sir George Turner in denying the application 
observed : ‘ Something has been said in the course of the argument 
of the danger to the public peace which may ensue from the non- 
interference of this Court; but surely this Court cannot suppose that 
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there is an inadequacy of the civil power to preserve the public 
peace. I say nothing on the question whose fault it will be if this 
disturbance of the public peace takes place’ (p. 323). Lord Justice 
Knight Bruce, touching upon the same point, remarked : ‘ Something 
has been said on the subject of riots or unlawful assemblies, of 
skirmishes and battles between the opposite forces, native and 
auxiliary, of the contending companies, as likely to be rife and 
serious unless we shall interfere, but into that part of the argument 
I consider it unnecessary to enter’ (pp. 330, 331). 

When analyzed the sole inadequacy in the remedy at law as 
compared with the remedy in equity in these cases will be found 
in the fact that trials in the former are by jury. It is the existence 
of those safeguards which have been thought essential to individual 
liberty that renders punishment of an act as a crime less certain 
and less swift than punishment of the same act as a contempt. It 
is because of the prejudices of juries that laws to suppress the sale 
of liquors may be more effectively enforced through the machinery 
for suppressing public nuisances than by the ordinary course of 
the criminal law, and it is to avoid the intervention of a jury in 
such cases that the powers of courts of equity have been called 
in by legislative enactments. In the dissenting opinion in Carleton 
v. Rugg, 149 Mass. 550, already quoted from, Chief Justice Field 
said : ‘ Indeed, there are many indications that the principal reason 
why the statute was passed was to avoid a trial by jury’ (p. 560). 
Mr. Justice Valentine of the Supreme Court of Kansas, in a case 
arising under the Kansas statute above referred to, said: ‘It would 
seem that one of the main objects of the prosecution in instituting 
this proceeding in a court of equity in contradistinction to a court 
of law is, to obtain a judicial determination enunciating the doc- 
trine that an adequate remedy exists and will be exercised, in 
equity and by injunction, for the suppression of all illegal traffic 
in intoxicating liquors, independent of juries and of the jury aystem.... 
It would seem that the prosecution has a very great distrust of 
juries, and would wish wholly to ignore them in all prosecutions 
for the suppression of the illegal traffic in intoxicating liquors’ 
(State v. Crawford, 28 Kansas, 726, 740, 741). 

The same desire to avoid a trial by jury induces a resort to 
equity in cases of dispute between employers and employees. If 
proceedings for contempt were tried before a jury the injunction 
issued would be recognized as futile; such efficacy as they have in 
preventing acts of violence arises solely from the greater proba- 
bility of a conviction for contempt in a trial by a judge alone, 
without right of appeal, than of conviction by a jury likely to 
sympathize in some degree with the offender. A criminal prosecu- 
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tion of Debs founded upon the same acts for which he was punished 
by a court uf equity resulted in a failure to convict. 

It is difficult to believe that jurisdiction in equity can be sup- 
ported on the ground that a judge in chancery will probably, upon 
agiven state of facts. reach one conclusion, while a jury at law on 
the same state of facts is likely to reach a contrary conclusion. 
Courts of equity have always hesitated to usurp the functions of 
a jury. Lord Eldon long declined to take jurisdiction in cases 
of nuisance, because the existence of the nuisance ought to be 
determined by a jury. The necessity of a prior recovery at law 
still exists in many branches of equity jurisdiction. Injunctions 
against slander or libel were consistently refused in England until 
the law was changed by statute',and in America are still refused *, 
although injury to the plaintiff’s business is threatened, upon the 
ground that, to preserve freedom of speech and of the press, the 
matter should be referred to the decision of a jury. Can it then 
be contended that in other cases involving rights no less impor- 
tant the likelihood that a jury will deny punishment affords 
a ground for seeking relief in equity ? 

The information for contempt upon which Debs and his associates 
were committed charged them with violating the injunction by 
continuing to order and direct strikes, the result of which was to 
cause the destruction by fire of at least one thousand freight cars, 
the burning of signal towers, and the sacrifice of many lives. They 
were vharged with a conspiracy in the carrying out of which these 
acts were done. If the allegations of the bill on which the injune- 
tion was issued were true, an open defiance of the criminal law was 
threatened. The injunction added nothing to the penalties under 
which the defendants acted, save to subject them to trial and 
punishment by the Court upon a summary proceeding. If the 
difficulty of securing convictions for crime by a jury is so serious 
as to render’it expedient to supplement the agencies of the criminal 
law by a resort to the power of courts of equity, the remedy should 
be applied by the legislature. Courts of equity cannot with 
propriety or safety extend their jurisdiction, under the guise of 
protecting property, by issuing decrees imposing merely cumula- 
tive prohibitions against that which the criminal law already 
forbids, in order summarily to try and punish offenders for acts 
in violation of those prohibitions. 

The sweeping terms of the injunction issued in the Debs case as 
to the persons to whom it was addressed are no less significant 
than the nature of the acts enjoined. It has already been men- 
tioned that the bill was filed against certain named defendants. 

' Bonnard vy, Perryman, ’91, 2 Ch. 269. ? Kidd v. Horry, 28 Fed, Rep. 773. 
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A subpoena in regular form was addressed to and served upon 
these individuals. The injunction issued was also addressed to 
these persons, but it purported to restrain in addition ‘all other 
persons combining and conspiring with them, and all other persons 
whomsoever.’ The informations for contempt of this injunction 
were filed not only against persons named as defendants, but 
against others not named in the bill, who were also charged with 
doing acts in violation of the order of the Court. The record does 
not even show that these individuals, not parties to the bill, fell 
within the description of persons combining and conspiring with 
the named defendants. It must be assumed from the terms of the 
order that the Court intended to restrain such persons although 
acting independently, and that it punished them as such indepen- 
dent actors. We have therefore to consider the proposition that 
a court of equity may ex parte, upon the motion of a plaintiff, issue 
an order restraining all persons from doing specified acts, although 
such persons are not parties to the cause, are in no way connectel 
with the parties, are not identified in any way, and cannot be 
identified except by the fact of their violating the injunction. 
Such a course if justifiable marks, it is believed, an important 
departure from the rules of procedure that have heretofore pre- 
vailed in chancery. 

Courts of equity, like courts of law, are established for the deter- 
mination of controversies between individuals. The power to issue 
preliminary injunctions is incidental to the power of determining 
such controversies. The right to lay down general rules for the 
government of the community, to declare ex ca/hedra, in advance 
of any contentious proceedings in which the question arises, what 
may and what may not lawfully be done, to impose on the whole 
community a duty to refrain from doing a certain act, is in its 
nature a legislative right. The jurisdiction of every court depends 
upon the existence of a cause in which it is called upon to adjudi- 
cate. Except in the instances of courts created to decide actions 
in rem the scope of the jurisdiction is limited to the persons who 
are actually or constructively before the court. By legislative enact- 
ments the constitutionality of which has been doubted, but may 
here be conceded, courts of equity have, in some instances, been 
authorized after notice by publication to make decrees binding 
upon all the world establishing certain facts as to property; but 
such decrees are supported only by the legislative power authoriz- 
ing them. In the absence of statutory provisions the jurisdiction 
of equity is whoily in personam, and can be exercised only against 
those persons who are parties to the litigation. A party to the 
suit is brought before the court by the service of process. In the 
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case of a preliminary injunction issued ex parte service of the in- 
junction is a service of process. The injunction is an order of 
the Court addressed to the individual, and the individual is one 
between whom and the plaintiff the controversy exists. When, 
however, such an injunction is issued, addressed to ‘all persons 
whomsoever, it can in no sense be said that an individual not 
named or described in the bill as a party to the suit becomes 
a party upon having notice of the order. If such an individual 
is not in fact engaged in the acts sought to be restrained, there is 
no pretence for saying that a controversy exists between him and 
the plaintiff. Such a controversy may arise if he subsequently 
engages in the acts complained of, but it is difficult to conjecture 
how by reason of such a subsequent act he can be deemed to have 
been a party to the controversy at an earlier time. It has never, 
it is believed, been contended that the final decree of a court of 
equity was binding upon persons not parties to the suit, and not 
claiming under persons who were parties. It is certainly anoma- 
lous that an interlocutory order of the court should be given 
a force which the final decree cannot have. If an injunction 
restraining the defendant and ‘all persons whomsoever’ from 
going upon the plaintiff’s land were made perpetual, would one, 
not a party to the suit but having notice of the decree, who 
claimed a right of way over the land, be in contempt for there- 
after using his alleged easement? If not, how can it be said that 
by the same act such a person would be in contempt of a pre- 
liminary injunction in the same terms? The test cannot be the 
actual existence of the right asserted, for the very object of the 
suit is to determine that right, and it is a fundamental principle 
that violation of an injunction is not excused, however erroneously 
or improvidently the decree may have been made, provided the 
court had jurisdiction. Nor can the test be whether the act 
enjoined is a crime as well as a civil wrong, unless the doctrine 
is to be asserted that equity interferes to prevent the commission 
of criminal acts because they are criminal, and not merely because 
and when they are invasions of rights of property. 

It has repeatedly been declared in the past that injunctions could 
issue only against parties to the suit and those persons who acted 
for them (1 Maddock’s Ch. Pr. 175). Lord Eldon in Jveson v. 
Harris, 7 Ves. 251, 256, said: ‘ And I have no conception, that it is 
competent to this Court to hold a man bound by an injunction, who 
is not a party in the cause for the purpose of the cause. The old 
practice was, that he must be brought into court, so as, according 
to the ancient laws and usages of the country, to be made a subject 
of the writ. The jurisdiction in lunacy is quite distinct.’ And 
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again : ‘I find the Court has adhered very closely to the principle, 
that you cannot have an injunction except against a party to the 
suit,’ 

The ordinary form of decree by which the defendant, his agents, 
servants, attorneys, &c., are restrained does not violate this prin- 
ciple. The acts of agents, servants, and attorneys are done in the 
right of the master. The restraint put upon him isan adjudication, 
for the purposes of the order, of his individual rights, and other 
persons may properly be directed not to do acts in the exercise of 
his rights. Such persons are guilty of a contempt even if the 
injunction does not in terms restrain them (Lord Wellesley v. Earl 
of Mornington, 11 Beay. 181). If the same person stands in such 
a relation to two individuals only, one of whom is a defendant in 
the suit, he is restrained only so far as he acts for the one who is 
a party to the proceedings (Peop/e v. Randall, 73 N.Y. 416; Slater 
v. Merritt, 75 N.Y. 268). In these cases the contempt in fact 
consists in aiding or abetting the defendant against whom a decree 
has been made in violating the order of the Court. The servant is 
guilty not because the act per se is forbidden, but because the 
master is enjoined and the servant does the act for the master. 
Indeed both are guilty of a contempt if the master is cognizant of 
what the servant does. 

It has been argued that because a court would commit for 
contempt one not a party who aided in the violation of an injune- 
tion, that therefore the injunction itself could be extended to 
restrain persons not parties. Such an argument overlooks an 
important distinction. If a defendant has been enjoined from 
doing an act it is no doubt a contempt for any person to abet him 
in performing that act. The abettor is guilty of aiding in a defiance 
of a lawful order of the court. Since it was competent for the court 
to restrain the defendant, any one assisting him to violate or evade 
the restraint obviously acts in defiance of the court and frustiates 
its process. Such a person may properly be committed for con- 
tempt (Seaward v. Patterson, 76 L.T. Rep. 215). But the order of 
the Court restraining a defendant from doing an act imposes no 
obligation on an independent individual to refrain from doing the 
same act in the assertion of a right claimed by him. It cannot be 
contended, to revert to an illustration already used, that because 
the defendant in a suit has been enjoined from trespassing on the 
plaintiff’s property, another person not a party to that suit is in 
contempt for using a right of way claimed by him over the same 
land. A court of equity does not in the absence of special 
statutory authority seek to establish the existence or non-existence 
of rights as to all the world; and it is not a contempt to do inde- 
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pendently an act which another has been expressly enjoined from 
doing, even with full knowledge of the injunction. This principle 
is well illustrated by the case of Boyd v. State of Nebraska, 19 Neb. 
128. <A street railway company secured an injunction against 
contractors engaged in building a sewer for the city of Omaha, 
restraining them from destroying the plaintiff's tracks at their 
intersection with the line of the sewer. The mayor of the city 
caused other persons to do the work thus enjoined, and an attach- 
ment for contempt was thereupon issued against him. The Court 
held that no contempt had been committed since the injunction 
restrained only the persons who were parties to the proceedings in 
which it was issued. The city was not a party to the suit and did 
not do the acts complained of as the subordinate or employer of the 
defendants. ‘Had the plaintiff in the original case,’ said the Court, 
‘desired to bind the city and its officers as well as the contractors 
by his proceedings in injunction he should have included the city 
as a party to the suit’ (p. 134)’. 

The common practice upon appointing receivers of enjoining all 
persons from interfering with the property is not founded upon any 
doctrine inconsistent with the principles under consideration. By 
the appointment of a receiver the court takes into its custody all 
the property belonging to the defendant within its jurisdiction. 
Any interference with the property is an interference with the 
action of the court. All persons are bound at their peril to refrain 
from acts which may hinder the court or its officers in the execution 
of their duties. An act which constitutes such an interference or 
hindrance is a contempt, not because it violates an order of the 
court, but because it embarrasses the court in the performance of its 
functions. The contempt is committed, although no injunction or 
restraining order‘against the act done has been issued (Jn re Higgins, 
27 Fed. Rep. 443), and although the persons accused had no intention 
of interfering in any way with the operations of the court (Jn re 
Doolittle, 23, Fed. Rep. 544). 

The strong repugnance which every law-abiding citizen must 
feel for acts of lawlessness renders the task of criticizing proceedings 
designed to preserve order somewhat invidious. None of the 
persons who have been punished for contempt in violating injunc- 
tions such as have been discussed here have been worthy of any 
personal sympathy. The chivalry of supporting fellow-workmen 
in a contest with employers ceases to excite admiration when it is 
directed to the wanton destruction of property and mob violence. 
Debs, who for a time posed as supreme arbiter over the welfare of 


' See also Newcomer v. Tucker, 89 Iowa, 486 ; Pearson v. District Court Cass County, go 
Towa, 756. 
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millions of his fellow-citizens, was in fact taken red-handed in 
a flagrant and audacious defiance of the laws, and merited the most 
severe punishment which the penal statutes authorized. But for 
the very reason that law and order were thus outraged, it was the 
more necessary to see that the measures of repression used were 
fully warranted. It is no light matter that suspicion even should 
rest upon the judiciary of warping principles to meet the supposed 
exigencies of cases as to which the strongest passions of the com- 
munity are aroused, 

The power of courts to punish by summary proceedings for 
contempt all persons who obstruct the administration of justice or 
disobey the lawful orders of the court has often been described as 
the most unrestrained power exercised in our system of government. 
Such matters are tried by the court itself and without any right of 
appeal for error of fact or law. This power is absolutely essential 
to the efficient administration of justice. It behoves the judiciary 
therefore not only to exercise it with discretion, but to avoid 
extensions of jurisdiction which may lead to the necessity of 
exercising this power in matters properly cognizable by the courts 
of criminal law and by a jury. A community in which the jury 
system is still preserved and regarded as a bulwark of liberty will 
not tolerate encroachments on the part of courts of equity by 
which, in those very cases in which a large part of the community 
is most disposed to rely upon the jury as a check upon the supposed 
partiality of the courts, the process of punishment by contempt is 
made to take the place of trial by jury. The machinery essential 
to the ordinary working of the courts is in danger of being wrecked 
by its use in such extraordinary emergencies. 

It is strangely inconsistent with established principles that courts 
of equity should take jurisdiction in order to prevent the ultimate 
issues being tried by a jury ; that they should grant injunctions 
which appear, at least, to be designed primarily as a means of 
drawing to the court power to punish by proceedings for contempt 
acts which should have been prevented by the executive authorities 
and should be punished by the criminal law. A preliminary 
injunction granted not as an incident to a controversy between 
individuals, not seeking to restrain a defendant until the rights 
between him and the plaintiff can be ascertained, not acting upon 
known persons to prevent them from doing certain acts, but seeking 
to throw the aegis of the court over certain property so as to 
protect it from all persons whatsoever, is of itself an anomaly in 
chancery procedure. When such an injunction is granted under 
circumstances which preclude the possibility of its enforcement 
except by assuming the duty lodged with the executive of pre- 
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serving public order, and apparently largely for the purpose of 
assuming that duty, it presents a serious menace to the very frame- 
work of the government. 

The Supreme Court of the United States has given its great 
authority in support of the course pursued in the Debs case. Other 
courts have unhesitatingly followed the doctrines thus laid down. 
The weight of authority in America appears at present to be over- 
whelmingly in favour of this extreme exercise of the power of 
equity. Many public writers have applauded the action of the 
federal courts in interfering by injunction where the local authorities 
were supine or secretly in sympathy with the criminals. But such 
a departure from principle cannot properly be permitted to pass 
unchallenged. It should not be forgotten that no course is more 
dangerous than to justify the exercise of a doubtful power by the 
supposed necessities of a particular emergency. Courts must 
adhere to fixed principles, lest the departure justified to-day by 
a present emergency, itself justify to-morrow a departure inspired 
by some sinister motive. Courts of equity can in no event be 
made to replace permanently an able and honest administration of 
its duties by the executive department of the government. The 
attempt to do so may seem to achieve a temporary success, but 
ultimately will result either in a lowering of the standard of the 
judiciary or a disregard of its decrees. To those who recall the 
lawlessness prevailing in Chicago during the strikes in 1894, the 
conception of a court of equity guarding hy power of injunction 
the vast railroad properties in the city will seem almost grotesque 
and not far removed from the parallel suggested by counsel for 
Debs of reading an injunction to stop the advance of an invading 
army during the civil war. The fear of proceedings for contempt 
did not prevent the burning of over a thousand freight cars and 
the loss of: many lives. But if the practical utility of the course 
pursued could be demonstrated it would still, it is submitted, remain 
true that a procedure involving the issue by a court of equity of an 
edict binding upon all persons, enjoining acts already forbidden by 
statute or by common law, designed for the purpose of punishing 
all persons who should violate those prohibitions, thus reinforced 
by the decree of the court, would be an innovation upon the 
established course of equity procedure and jurisprudence such as 


legislative authority alone could justify. 
Witiiam H. Dunsar, 


Boston, Mass. 








THE MYSTERY OF ELIZABETH CANNING. 


HE Tichborne case was not only the most complicated puzzle 
ever investigated by an English tribunal, but also of all non- 
political forensic inquiries the one which most deeply and widely 
excited the passions of English-speaking people. Yet until the 
Tichborne claimant commenced his course of legal conflicts, un- 
questionably the litigation most extraordinary, both for the intrinsic 
difficulty of the investigation and for the vehemence of the popular 
passions which it aroused, was the judicial inquiry which convulsed 
England in 1753 and 1754. as to the alleged abduction of Elizabeth 
Canning. No less experienced a judge and legal historian than 
Lord Campbell calls it ‘one of the most extraordinary cases of 
popular delusion on record’; and points out that more than half the 
nation stood up for the innocence of the person who was ultimately 
adjudged to be guilty. Its most elaborate historian, the late 
Mr. John Paget, the London police magistrate, pronounces it to be 
‘perhaps the most inexplicable judicial puzzle on record; one in 
which it is almost impossible, after the coolest and most deliberate 
examination, to say to which side the balance of evidence inclines.’ 
These words were written before the Tichborne trials. But in the 
permanence of its mystery the Canning case still is absolutely 
unrivalled. It aroused the keen interest of Voltaire, who wrote 
about it with as much vehemence, jocularity, and inaccuracy, as if 
it had been something in the Bible. He gaily multiplies, for instance, 
the two capital sentences that were passed in the course of it into 
the statement that ‘nine’ persons were condemned to death. And he 
begins his account of it with the assertion that ‘I was in London at 
the time ’"—a gratuitous flourish of Voltairian rhetoric, for the year 
of the Canning ferment was the year of the great Hegira when the 
patriarch of philosophy, flying from his Mecca at Potsdam, kept 
hovering between Prussia and France. 

The difficulty of Elizabeth Canning’s case is at the outset this— 
that the same issue was tested in two successive criminal trials ; in 
the first of which a prompt and confident verdict in favour of her 
story was given, whilst in the course of a year this was followed, in 
the second litigation, by a verdict, though only a hesitating and 
reluctant one, against her. And, in this second trial, there arose 
a still greater and more memorable difficulty, caused by the collision 
of the two greatest masses of direct testimony that ever were arrayed 
in positive contradiction to each other in any English Court except 
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in the Tichborne case. Elizabeth Canning’s five-and-twenty 
witnesses swore to having seen a particular person in Middlesex at 
the time when five-and-thirty witnesses, produced by Elizabeth 
Canning’s opponents, swore equally positively to having seen this 
person a hundred and fifty miles away in Dorsetshire. Moreover, 
the contradiction here was as to direct fact ; whereas, in the Tich- 
borne case, it depended largely on mere matter of opinion—‘ The 
thin Roger Tichborne whom I lived with could not in twenty years 
have grown to be as fat as this claimant,’ ‘ Yes, he could!’ 

Elizabeth Canning was a well-conducted young servant girl in 
the City of London, the daughter of a respectable widow. On the 
ist of January, 1753, she got leave from her mistress to spend the 
day with her uncle, who lived close by Ratcliffe Highway. At the 
end of the day, her uncle and aunt saw her part way to her 
master’s, leaving her when they had got to Houndsditch, soon 
after nine o'clock. Her master’s house was just beyond the Guild- 
hall, only half a mile further. But she never reached it. No news 
of her could be obtained. Her mother advertised in the papers, 
and even had prayers offered in some of the City churches and 
meeting-houses. At last, on January 29, about ten o'clock in the 
evening, just as Mrs. Canning was preparing to go to bed, the latch 
of her door was lifted, and Elizabeth entered—as Mr. Paget vividly 
portrays her—‘ pale, tottering, emaciated, livid, bent almost double, 
with no clothes but a shift, a wretched petticoat, a filthy bed-gown, 
and a rag tied over her head and stained with blood from a wound 
on her ear.’ Four weeks’ absence had wrought this change. Where 
had she been and what had happened to her? 

She told them at once. Her uncle had left her, as we have seen, 
a little to the east of what is now Liverpool Street Station. A little 
to the west of it her troubles began. She said that, as she passed 
through Moorfields, she was attacked by two men who robbed her 
of her money, stripped off her gown, and struck her a blow which 
rendered her insensible. When she came to herself, she found her- 
self being dragged along a country road. At last, about four o'clock 
in the morning, they arrived at a house into which these two men 
earried her. In it they found an elderly woman and two young 
ones: the old woman took hold of her arm and asked if she would 
‘go their way.’ She said, ‘No.’ Then the woman cut off Canning’s 
stays, slapped her face, telling her that she should suffer, and 
pushed her up some steps into a room. This room had nothing in 
it but a little stray lumber, along with some hay, a pitcher of water, 
and some pieces of bread—about as much altogether as would make 
a four-pound loaf. In the fire-place she found a bed-gown and 
a rag, which were those she was wearing when she returned home. 
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The house was ten miles from London, on the road to Hertford. 
She remained contined in this room for four weeks, with no other 
food than the original small supply of bread and water, and a mince- 
pie which she happened to have in her pocket. No one brought 
her anything ; no one spoke to her; no one even entered the room. 
At last she mustered up courage, and on January 29 she pulled 
some boards away from a window, out of which she had seen the 
high road ; and so made a hole through which she climbed down. 
It was in this descent that she had cut her ear. After a five hours’ 
walk she reached home. 

On receiving this account, one of Canning’s neighbours at once 
suggested that the situation described tallied with that of a house 
of evil repute, near Enfield, kept by a certain ‘Mother Wells,’ the 
widow of a convicted criminal. (It was at the corner of the lane in 
which Enfield Lock Station now stands, and has only recently 
been pulled down. The tradition of Elizabeth Canning still survives 
in the lane.) Accordingly, within three days of her return, Canning 
and her friends proceeded to visit this house. Upon her arrival all 
the inmates were soon collected into the kitchen. Mrs. Wells’ 
lodgers were found to include a gipsy family called Squires, a man 
of the singular name of Fortune Natus, with his wife, and a young 
woman named, inappropriately enough as it proved, Virtue Hall. 
Canning did not recognize Mrs. Wells ; but pointed out an old gipsy, 
who was sitting by the fire, as the woman that had robbed her. 
The gipsy rose from her seat, drew aside the cloak in which she 
was partly muffled, looked steadfastly at Canning, and exclaimed, 
‘Me rob you! I never saw you in my life before. Pray, madam, 
look at my face. If you have seen it once you must remember it, 
for God Almighty never made such another.’ The gipsy’s words 
seem fully warranted by her engraved portrait and by the descrip- 
tions which are given of her. ‘One of the most remarkable of the 
human kind,’ the then Lord Mayor calls her; ‘perhaps the most 
remarkable person in the whole world,’ says Henry Fielding, who 
had seen her. Her nose was of extraordinary size ; and scrofula had 
swollen her under lip into such proportions that it is described as 
being almost as big asa little child’s arm. She asked Canning when 
the supposed robbery took place. Canning answered that it was 
on the first night of the New Year. ‘Lord bless me!’ exclaimed 
the gipsy. ‘ 1 was a hundred and twenty miles from this place then!’ 
The gipsy’s son added, ‘We were in Dorsetshire at that time; we 
went there to keep Christmas.’ Canning, however, persisted in 
identifying her and her daughter and Virtue Hall. Behind a door 
in the kitchen was found a short flight of some eight steps, leading 
to a hay-loft. This loft she identified as her place of confinement ; 
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though its shape and contents were in no close accord with her 
previous descriptions. 

Canning said she should be unable to identify the two men who 
abducted her, ‘ as their hats were over their faces.’ But she recog- 
nized Mrs. Squires and Mrs. Wells; so a prosecution of them was 
at once determined on for robbing her of her clothes, their 
imprisonment of her not being a criminal offence. No less famous 
a magistrate than Henry Fielding, the novelist, had a share in 
taking the evidence for the prosecution. The case interested him 
so profoundly that he ultimately issued a pamphlet upon it. 

Within a month of Elizabeth’s reappearance the trial took place. 
There was great public excitement, and crowds surrounded the Old 
Pailey. The Court included the Lord Mayor (Sir Crispe Gascoyne, 
the first occupant of the present Mansion House), three judges of 
the land (Wright and Gundry JJ.,and Adams B.), and the Recorder. 
Canning and Virtue Hall proved the robbery; her friends proved 
her recognition of Mrs. Squires and of the room in which she had 
been confined. The defendants then called three south-country 
witnesses to prove the Dorsetshire alibi which the gipsies had from 
the first alleged. But both women were convicted; and in the 
following week, on February 26, both received sentence of death. 
But between conviction and sentence, an important step had been 
taken. The evidence of the Dorsetshire witnesses, though dis- 
believed by the jury, had so impressed Mr. Justice Gundry and the 
Lord Mayor that they wrote at once to Dorsetshire for further 
information about Mrs. Squires. The replies were favourable to her 
alibi, and showed that she had been well known there, for thirty 
years, as a prosperous pedlar. Moreover communications were 
received, in about a fortnight, from some of the supporters who had 
accompanied Canning to Mrs. Wells’ house on the day of the arrest. 
They now, somewhat tardily, came forward to say that her 
identification of the room where she had been confined had been so 
unsatisfactory that it had at once shaken their faith in her story. 
Sir Crispe Gascoyne threw himself earnestly into the case, and laid 
all this new evidence before the Lord Chancellor (Lord Hardwicke). 
He referred it to the Attorney-General (Ryder) and Solicitor- 
General (Murray); and their report to him, still preserved in the 
Record Office, was that the gipsy’s guilt ‘appears at least very 
doubtful.’ So she was pardoned. The new corroborations of her 
alibi so puzzled Henry Fielding that he sent for Canning once 
more, and endeavoured by all means in his power to sift the truth 
out of her; but she stood the test so well that he became convinced 
of her veracity ‘as firmly as I am persuaded of any fact in this 
world the truth of which depends solely on evidence.’ 
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Squires had been convicted in February. In April, a bill for 
perjury was preferred against Canning ; whilst her friends preferred 
one against the three Dorsetshire alibi witnesses. The puzzled 
grand jury impartially ignored both bills. At the June sessions 
the bills were again presented, and an equally impartial but more 
illogical grand jury pronounced both of them to be true. Canning, 
however, could not be found. For her friends declared that there 
was no hope of her being tried with fairness so long as the Old 
Bailey was presided over by a Lord Mayor so hostile to her as 
Gascoyne ; and they kept her in so successful a seclusion for eight 
months, that though the Crown made every effort, ‘even to exigent 
and proclamation,’ to discover her retreat, all was in vain. Ac- 
cordingly, when the countrymen were put on their trial in 
September, no evidence was offered against them, and they were 
acquitted. 

Gasecoyne’s year of office ran out in November, 1753; and in 
February, 1754, Elizabeth Canning reappeared, and pleaded to her 
indictment. Her trial began on April 29. So great was the 
number of witnesses, that though the Court sat long hours—on the 
first day till 10 p.m.—the verdict was not given until about three 
o'clock in the morning of May 8. Probably no criminal trial 
had ever before lasted for more than a single day. In felony and 
treason the rule still remained doubtful, until Hardy’s trial forty 
years later, whether a jury must not finish the case before they 
could retire to bed. Canning’s case, however, established the 
principle that in cases of misdemeanour the Court may adjourn 
and the jury may separate. 

The case had now been a theme of continuous public discussion 
for fifteen months. It had called forth a variety of pamphlets, the 
most important of which were those of Allan Ramsay the painter, 
and of Henry Fielding. All London was divided into adherents of 
Canning or of the gipsy—‘ Canaanites’ or ‘Egyptians.’ Personal, 
political, and even religious partisanship probably played some 
part in fomenting the controversy ; but at bottom its heat was due 
to a generous feeling of sympathy for a helpless girl who had pre- 
ferred to die by starvation rather than live by shame. ‘All 
London,’ it was sneeringly said, ‘had gone mad for a twelve- 
month about an old gipsy and a young scullerymaid.’ The more 
honour to it. 

The second trial naturally evoked even more excitement than 
the first one had done. In the streets both Sir Crispe Gascoyne 
and even the jury were so hotly attacked that the Court had to 
provide a body of constables to escort them home; and the yard 
adjoining the court-house could not be cleared of the mob until the 
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Riot Act had been read. Inside the court, the legal proceedings 
contrasted vividly with those of the former trial. The present 
charge being only of a misdemeanour, the accused had the full aid 
of counsel; and great forensic skill was shown on both sides. 
The witnesses, too, were far from being identical with those of the 
year before. Elizabeth Canning’s mouth was now closed. Virtue 
Hall was not called. But the keeper of a turnpike, half-way 
between London and Mrs. Wells’ house, came forward to prove 
having seen a sobbing girl dragged past by two men, on a night 
somewhere about the time of the abduction. And three new 
witnesses proved in detail their having seen a half-clad woman 
going Londonward from Enfield at the very day and hour which 
tallied with Canning’s account of her escape ; (the papers in the 
Record Office show that two of the three had made affidavits of all 
this within two months of its taking place). Canning’s uncle, with 
whom she had spent the New Year’s Day when she was abducted, 
was subjected to a close but strictly relevant cross-examination as 
to the events of that day, and especially as to the quantity of food 
which she had eaten. The assiduous minuteness of this cross- 
examination aroused the ridicule of Samuel Foote, the mimic. He 
often convulsed Drury Lane Theatre by his burlesque imitations of 
it, culminating in the climax of a querulous inquiry ‘ Pray, now, let 
me ask you, was the toast buttered on Joti sides?’ But neither 
Foote nor those who laughed with him foresaw that in a few years 
he himself would stand in the same dock, to meet the gravest and 
most embarrassing of al] accusations, and would have to rely for 
protection upon the same forensic art whose minute precision had 
once seemed to him so contemptible. 

But the prosecutors, too, had new witnesses. Among them 
Mrs. Wells’ lodgers, Fortune Natus and his wife, who swore to 
having been in occupation of the hay-loft, at a rent of ninepence 
a week, during the whole time of Canning’s supposed incarceration 
in it. They explained that they had tried to give evidence at the 
first trial, but had been chased from the precincts of the court by 
the mob. Mrs. Squires’ son was called to prove her Dorsetshire 
alibi (though his sister, who was in court and whom the prosecuting 
counsel had pledged himself to examine, was not called). This 
alibi was also sworn to by thirty-five south-country witnesses. 
To meet it, twenty-five witnesses were called from the neighbour- 
hood of Enfield, who swore that they had seen Mary Squires there 
at various times during the latter end of December and beginning 
of January. ‘Their testimony,’ says Mr. Paget, ‘seems to be in all 
réspects equal, and in some superior, to that of the witnesses who 
had proved the a/i/i.’ 1 cannot myself concur with him, For all 





374 The Law Quarterly Review. (No. LIL. 





the south-country witnesses identified each of the three gipsies ; 
several had been in the same house with them for hours, or even 
days, during the period concerned ; and four of them fixed the date 
by reference to written entries. But of the Enfield witnesses, none 
could satisfactorily identify either the son or the daughter ; none of 
them had had more than a brief conversation with even the old 
woman herself; half of them, indeed, had had no conversation but 
had simply seen her pass by ; no two had been together when they 
saw her; and the only one of them who actually produced any 
written entry found that it contradicted the date she had sworn 
to. Mr. Paget seems to me to overestimate their evidence ; (as he 
also overestimates the very slight resemblance between the con- 
struction and contents of Canning’s place of confinement, as vaguely 
described by her at first, and those of Mrs. Wells’ hay-loft). But, 
at any rate, we have the extraordinary fact of thirty-five witnesses 
positively swearing that a particular person, whom they knew 
well, was in Dorsetshire at a certain time, and of twenty-five other 
witnesses swearing that the same person, whom they also knew, 
was at the same time 150 miles off, in Middlesex. 

Almost equally extraordinary was the conduct of the jury. They 
at first found that Canning was ‘ guilty of perjury, dut not wilful and 
corrupt. This verdict was, of course, in strictness an acquittal ; but 
the Recorder refused to receive it. Then the jury, after further 
consideration, agreed to find her guilty. Finally, to complete the 
entanglement, two of the jury afterwards made an affidavit that 
they did not believe Canning had made any intentional misstate- 
ment. The Court, in its turn, was as far from being unanimous as 
the jurymen or the witnesses. For, of the mixed body of judges 
and city magistrates who composed it, eight were for only inflicting 
six months’ imprisonment, whilst nine were for a sentence of seven 
years’ transportation. It deserves to be noted that these nine in- 
cluded every one of the six legal members of the Court. 

But the unanimity of those lawyers has not secured the unanimity 
of posterity. Canning has been warmly defended in our own day. 
And even so careful a legal investigator as Mr. Paget comes to no 
more hostile conclusion than that ‘it is almost impossible, after the 
coolest and most deliberate examination, to say to which side the 
balance of evidence inclines.’ Henry Fielding, an experienced 
lawyer and magistrate and a consummate observer of human 
nature, pronounced after the first trial—we do not know what he 
thought of the second one—strongly in favour of Elizabeth Canning. 
But it is an old aphorism in advocacy that every fact has two 
aspects; and I confess that what chiefly weighed with Fielding in 
accepting the story is what chiefly induces me to reject it—I mean 
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the evidence of Virtue Hall. I admit that the jury on the first trial 
were fully justified in convicting Mrs. Squires and Mrs. Wells. For, 
however great may have been the improbabilities which surrounded 
Elizabeth Canning’s story, she was corroborated, in everything that 
related to the immediate charge against the prisoners, by the testi- 
mony of an eye-witness, their own friend and fellow-lodger, Virtue 
Hall.. And about this witness's testimony the jury knew nothing 
beyond the simple straightforward story which she told them from 
the box. But Henry Fielding knew a good deal more than they. 
He knew that when Virtue Hall was first brought up as a witness 
before him, she had given such excited and contradictory evidence 
that (as he himself tells us) he stopped her examination as a witness 
and directed her to be sent for trial as one of the prisoners. Then, 
‘upon this, she begged I would hear her once more,’ says Fielding. 
But, instead of hearing her, he sent her away into another room 
with the prosecuting attorney ; who emerged, two hours afterwards, 
with his own written memorandum of what he said she had told 
him, to which she thereupon sei her mark -in Fielding’s presence. 
Now Virtue Hall’s evidence is (as Mr. Paget admits) a mere eclio of 
Canning’s own. This is perfectly intelligible if it were a tissue of 
fictions which Hall had learned simply from having heard Canning 
utter them. But if the story which Hall and Canning told were 
true, Hall was an accomplice of the criminals, a resident in their 
house, an eye-witness of the four weeks of confinement, a person 
who, throughout those four weeks, must have heard the circum- 
stances and the motives of the confinement constantly discussed ; 
and yet she has not a syllable to utter to solve any of the mysteries 
that surround them. The simple truth seems to be that if Fielding 
had taken the trouble to have Hall's information taken from her 
own lips in his own presence, the Canning mystery would have 
received its death-blow at once; and the cause célélre would never 
have been tried. Nor was this the only fatal step which Fielding 
took. He himself tells us that during this preliminary examination 
Judith Natus volunteered her evidence to him in contradiction of 
Canning’s story; but he jumped to the conclusion that she was 
a wilful perjurer. By being thus hasty, he lost a second chance of 
crushing the lie at the outset. (Let us, in grateful reverence to one 
of our best benefactors, remember that at this moment of precipi- 
tateness he was struggling, bravely and cheerfully, against a com- 
bination of dropsy, jaundice, and asthma, which hurried him to his 
grave in Lisbon even before Elizabeth Canning had sailed for her 
American banishment.) ; 

The connexion of Virtue Hall with the subsequent stages of the 
story is rather curious. When the trial was over, she was taken 








376 The Law Quarterly Review. (No. LIL. 
charge of by Canning’s friends ; who supported her in a sort of 
concealment, on the plea that they would need her evidence again 
when they prosecuted Mrs. Squires’ son. But the vigorous Lord 
Mayor and his colleague got access to her within a fortnight of the 
trial ; and as soon as she was left alone with them she recanted her 
evidence. A few days later, she underwent examination for two 
hours before several aldermen and in the presence of both Canning 
and Canning’s friends; and there she made a similar retraction 
publicly. The popular excitement in favour of Canning may have 
afforded Hall many motives for originally supporting Canning, 
even at the expense of truth; but if her support were truthful, 
it is difficult to see any motives likely to lead her to retract it 
untruthfully. She remained under the charge of Canning’s friends 
for many months after her public retraction, so that she had ample 
opportunity of recanting her recantation if (as they reported) she 
desired to do so. But at the second trial, though she was in court, 
they would not call her; yet if they could have put her in the box 
to reiterate her previous story, it is difficult to see why they did 
not do it. The prosecution reasonably enough did not call her; 
for a witness who merely contradicts her own previous contradiction 
of you does not advance your case much. 

Virtue Hall’s evidence, then, seems to me the turning-point of 
the case. And, next to it, comes the inherent improbability 
of Canning’s own narratives. This, indeed, had always figured as 
the chief theme in the popular, if not in the forensic, discussions of 
the case. For, beyond the question of the guilt or innocence of this 
particular gipsy, lay the still wider and much more interesting 
question of the truth or falsehood of Elizabeth Canning’s whole 
adventure. Substantially that story rests upon little more than 
her own statement. For even if the Dorsetshire witnesses are 
disbelieved and the Enfield evidence accepted, Canning’s story 
received no material support. The utmost that the Enfield people 
showed was, that within a few days of the robbery the gipsy was 
somewhere near the scene of it, which was equally true of many 
hundreds of other people. On the other hand, even if the Dorset- 
shire alibi be accepted, it is conceivable that (as some of the second 
jury seem to have actually held) Canning might be mistaken as to 
the identity of the woman who robbed her and the room where 
she was imprisoned, and yet truly have undergone an imprisonment 
and a robbery. She swore, repeatedly and consistently, that she 
had undergone them. No one swore that she had not. So the 
question, on which the real interest of the case turned, had to be 
decided by putting Canning’s evidence to the test, not of contra- 
dictory evidence, but of abstract probability. Lawyers and 








Oct. 18y7-] The Mystery of Elizabeth Canning. 377 





historians often need to be reminded that uncontradicted testimony 
is not necessarily to be believed; like the writer of a recent 
elaborate philosophical treatise (Religious Faith, by Henry Hughes, 
p- 194) who maintains that ‘ dy long-past event, however unique, 
must be accepted, if only it receives that small amount of testimony 
needed to convince us of the truth of other incidents contem- 
poraneous with it.’ Hence the principal lesson of this famous trial 
seems to me to be the importance of a priori considerations of 
credibility or incredibility as guides in forensic inquiries. In the 
Tichborne, case the two greatest masses of direct testimony ever 
given in acourt of justice served simply to neutralize one another ; 
and the issue was decided by circumstantial evidence. In Elizabeth 
Canning’s case it is perhaps not unfair to say that, after the two 
vast masses of evidence for and against the alibi had similarly 
neutralized one another, the issue was decided, neither by direct 
nor by circumstantial evidence, but by the inherent incredibility 
of Canning’s story. Seven great improbabilities are patent on the 
face of it. (1) The absence of motive for the original abduction. 
Why should those who had got her gown and her money take the 
trouble to embarrass their escape by dragging with them for ten 
miles a burden which could not fail to attract the attention of 
every person whom they passed? (2) The absence of motive for 
the subsequent four weeks’ detention. She herself does suggest 
a purpose ; but it is one which throughout those four weeks they 
made no single effort to carry out, and which indeed their very 
emaciation of her was the most effective means of rendering 
utterly hopeless. The only other that has been suggested is, that 
in order to conceal the robbery they meant to starve her to death 
—a singularly tedious, circuitous and hazardous mode of effecting 
a murder. (3) The fact that, in a place from which escape was 
extremely easy, she postponed for so many days all attempt at 
escape. (4) The fact that she should have shown such extraordinary 
foresight in placing herself from the very first upon such minute 
daily rations as two and a third ounces of bread and a third of 
a pint of water; and have been firm in adhering to this prudent 
practice, although, as medical jurisprudence has since established, 
one of the invariable results of starvation is to produce vehement 
thirst and to weaken the mind as well as the body. (5) Her 
survival at all upon this Lilliputian fare. It is true there are 
several modern cases of survival through long periods of starvation, 
but they are cases where water was taken copiously. (6) Her 
retaining, after twenty-eight days of such inanition, vigour enough 
to take a twelve-mile walk through January weather ; unrefreshed, 
unassisted, and unencouraged. Modern experience shows that, in 
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the great debility which protracted starvation produces, a very 
slight exertion will bring about syncope and death. A livid 
blackness which was noticed in her arms when she returned, and 
which her medical pamphleteer says was still perceptible two 
months afterwards, is physiologically puzzling; and tends to 
suggest fraudulent simulation. (7) Her preserving, after such an 
escape from such peril, the self-restraint to prosecute this long 
homeward journey without seeking a refuge, or making a complaint, 
during all the six hours it occupied. I do not add what will seem 
to many a further improbability equally worthy of mention, 
namely, the difficulty of supposing that this half-dressed woman 
could be carried through the streets of London, even on a moonless 
night, or could walk back for twelve miles through London and 
its outskirts, even after twilight, without attracting notice or 
inquiry. I pass this over, because contemporary writers, and even 
Fielding himself, gave strangely contradictory opinions as to 
whether or not it was an improbability ; and it would be absurd 
for us to attempt to decide between them on the strength of our 
mere modern conjectures as to the degree of disorder, or the ragged 
scantiness of apparel, that would have been sufficiently unfamiliar 
to attract the notice of Londoners a hundred and forty years ago. 

At the very outset of the prosecution all these improbabilities 
were fully realized by Fielding, who admits that they ‘amount to 
the very highest degree of improbability,’ and that ‘her strange un- 
accountable and scarce credible story resembles rather a wild dream 
than a real fact.’ But as they certainly do not amount to actual 
impossibility, he preferred to trust to the strong impression of 
truthfulness which Canning had left upon his mind, corroborated 
as it seemed to him to be by the agreement between her evidence 
and that of Virtue Hall—a corroboration which seemed to him 
‘convincing, unsurmountable and unanswerable,’ and which accord- 
ingly constituted, as he says, ‘the principal foundation of the 
credit which I have given to this story.’ But Fielding wrote this 
before the second trial had taken place. Had he lived to see the 
list of witnesses diminished by the disappearance of Virtue Hall 
and augmented by the dozens of supporters of the Dorsetshire alibi, 
he might possibly have altered his opinion. It has perhaps been 
in view of that possibility, that subsequent editors of his works 
have thought they best served his memory by abstaining from 
reprinting his Canning pamphlet. 

Our chief legal historians have thrown no new light upon the 
case. Sir James Stephen, whose views on it would have been of 
extreme interest, dismisses it with provoking brevity. Lord Camp- 
bell pronounces an emphatic opinion against Canning; but its 
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emphasis is spoilt by its crudity. For he pronounces her story to 
have been disproved not only ‘ by the clearest and most irrefragable 
evidence,’ but also ‘by the wholly contradictory accounts which 
she herself gave,’ though it is difficult to see that in all her multi- 
farious examinations she ever fell into any grave contradiction 
(except in giving conflicting statements as to whether she finished 
the jug of water three days before her escape, or within half an 
hour of her escape, or even left some of it unfinished when she 
escaped). And Lord Campbell goes on to make the unhesitating 
assertion that she ‘tried to hang the gipsy to conceal her own 
elopement with a lover’; a statement unsupported by any evidence 
and, in any ordinary sense of ‘ elopement,’ sufficiently refuted by 
the abject physical condition in which she returned home. A much 
simpler and more probable solution is that of Voltaire; who studied 
the case with keen interest, as an illustration of judicial miscarriage 
which might help him to redress the far more terrible miscarriage 
of justice in the case of the Calas family. He pronounces her ‘ une 
petite friponne qui ¢tait allée accoucher. That view harmonizes 
and explains all the undisputed circumstances of the case, including 
the fact, which her own counsel expressly admitted, that at the 
beginning of the case she was ‘more desirous of concealing than of 
publishing’ her wrongs. And it derives significant confirmation 
from a statement as to Canning’s condition of health in each of the 
‘three or four months’ preceding January, which a witness at the 
trial (p. 427) repeated on the authority of Canning’s mother, and 
which one of Elizabeth’s pamphleteers also makes, extending it to 
five months, on her own direct assurance. (It is true that these 
statements were made in order to get rid of an objection and so 
might be false. But even if so, the statements would still have an 
importance, as destroying the credibility of Canning and her 
mother.) Voltaire’s theory had also been taken by the prosecuting 
counsel ; who even charged Canning’s mother (contrary, I think, to 
all the facts of her conduct) with having been a party to Elizabeth’s 
disappearance. He also went so far as to fix upon the neighbour 
who first suggested Mrs. Wells’ house on the night of Canning’s 
return, as having been the guilty lover and the concocter of the 
whole story told by her. It is only fair to say that this neighbour 
swore he had never seen her in his life until the night of her return 
home. 

One lesson of this strange case—a lesson increasingly necessary 
in our days of sensational newspapers, a widespread franchise, and 
a plastic House of Commons—is the danger of permitting judicial 
proceedings to be influenced by mob violence or even by party 
feeling. That crowds such as those who, during the first trial, 
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assailed the Old Bailey and frightened away witnesses of such 
primary importance as Fortune Natus and his wife, immediately 
and fatally pervert the course of justice, is too obvious to need 
mention. But even the more indirect influence of the mob who 
rioted round the court during the second trial and insulted the 
humane ex-Lord Mayor, though it apparently did not affect the 
actual issue of this particular case, could not become habitual in 
any country except at the expense of practically annihilating the 
reign of law. Only a few months ago, in so quiet a town as 
Shrewsbury, a criminal court was disturbed by displays of violence, 
inside and outside the building, so turbulent as to be officially 
declared to have embarrassed the counsel and to have made witnesses, 
especially female ones, chary of giving evidence. 

The vehemence of the Canning mobs leads me to notice a 
question, little discussed by modern writers on this case, which 
nevertheless seems to me to be of great social interest—the real 
motive which underlay the zealous activity manifested during the 
fourteen months of struggle. _Was Sir Crispe Gascoyne actuated 
by a disinterested zeal for justice, or was he, as his political 
opponents did not scruple to assert at the time, actuated by private 
motives of a less meritorious character, due to one of the sons of the 
gipsy Squires being employed in his service, or even, as was 
scurtilously suggested, linked to him by a far darker tie? And, 
on the other hand, what of the hot zeal for Elizabeth: Canning 
which found vent in subscriptions and legacies, in libels and riots, 
in the payment of attorneys and of pamphleteers, and in the 
surrounding of Elizabeth herself with homes and ambuscades, 
ashore and afloat? Was it a simple and spontaneous outburst of 
generous, even if mistaken, public sympathy? Or was it fomented 
by unscrupulous city politicians, anxious to checkmate Gascoyne 
in his civie career by holding him up to public indignation as the 
unscrupulous oppressor of an innocent and injured girl? He 
himself alleged this to be their motive; and he is confirmed by 
Henry Fielding in an official letter to the Duke of Newcastle, 
which I find in the Record Office. Writing so early as April 27, 
1753, within six weeks after publishing his pamphlet in defence of 
Canning, Fielding pronounces her supporters to be ‘a set of the 
most obstinate fools I ever saw. They seem to me to act rather 
from a spleen against my Lord Mayor, than from any motive of 
protecting innocence.’ This view seems to me to be corroborated 
by the air of insincerity which characterizes the pamphlets written 
in Canning’s defence, and also by her flight from justice, and still 
more by the temporary character of that flight—her story being 
saved from the ordeal of forensic inquiries so long as it could be 
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used against Gascoyne, whilst as soon as that motive for bolstering 
it up was at an end, she was surrendered to justice. The plea 
which her friends gave for her temporary flight, viz. that she could 
not have a fair trial whiist he was Lord Mayor, will weigh little 
with those who remember that, though nominally president of the 
Court, he had in its decisions but a single voice, and it one of the 
less weighty. 

Readers of Macaulay's History will remember how, half a century 
earlier, a charge of murder was brought against Spencer Cowper 
for the sake of defeating his father and brother in their candidature 
for Hertford at an approaching election. In Cowper's case, the 
deceased girl was a Quakeress, and the Quaker influence was 
exerted against him. It is possible that theological partisanship 
came similarly into play in Canning’s case. The great Methodist 
movement had been shaking England for upwards of a dozen years 
already ; and it is evident that from some cause or other Elizabeth 
Canning had a strong hold upon the sympathies of its disciples. 
The very eagerness which her friends showed to deny this is the 
best proof of the truth of it. There was hot controversy, in print 
and out of it, as to her having been surprised in her cell in the act 
ot reading a Methodist book ; a controversy which, however, was 
finally settled by the production of a crushing affidavit that the 
objectionable volume was a copy of Thomas & Kempis and trans- 
lated by a Dean of Canterbury. Even after her conviction her 
friends took the trouble to secure from a London rector a certificate 
that she was an orthodox member of the Established Church ; and 
that after frequently visiting her in Newgate he could ‘discover 
nothing that could give occasion to a charge of enthusiasm.’ This 
clergyman, the Rev. William Reyner, Rector of St. Mary Magdalen, 
who repeatedly saw her in Newgate, testifies that ‘ her appearance, 
conversation, and behaviour indicated a mind not conscious of 
flagrant guilt nor unsettled in the principles of religion. And a 
still shrewder observer went still further; for Henry Fielding, with 
a dozen years’ experience at the Bar and five years’ experience 
as a Bow Street Magistrate, all his novels written and all the know- 
ledge of mankind which they embody already acquired, pronounced 
Elizabeth Canning, after close and repeated examination of her, to 
be ‘a child in years and yet more so in understanding, with all the 
marks of simplicity that I ever discovered in a human countenance.’ 
He testifies to the perfectness of her demeanour as a witness on her 
three preliminary examinations and at the first trial; saying, 
‘before noblemen and magistrates and judges, she went through 
her evidence without hesitation, confusion, trembling, change of 
countenance, or other apparent emotion—the highest impudence or 
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the most perfect innocence.’ His view of her was corroborated, he 
says, ‘by the unanimous testimony of all who ever knew her that 
she was virtuous, modest, sober, and well-disposed.’ The Record 
Office contains a petition, handed in after the second trial, from 
thirty-four persons, who ‘having personally known her from her 
infancy,’ give her a high character; and also a petition from 
Dr. Nicolls, the Vicar of Cripplegate, affording detailed testimony 
to the respectability of both herself and her mother. The extant 
portraits of her represent a girl with a plain, frank, stolid Dutch 
face, quite in accord with Fielding’s character of her. And her 
subsequent life in America, after her transportation, was in full 
harmony with that character. I am indebted to the courtesy of 
the Rev. Dr. George Leon Walker, an eminent antiquary in the 
State of Connecticut, for a fuller and more correct account of her 
American career than has hitherto -appeared in print. On her 
banishment she was allowed to take a passage at her own cost in 
a ship of her own choosing, instead of being put into the hands of 
* the proper contractor for the transportation of felons.’ Accordingly 
she went out under the charge of a prominent colonist, Colonel 
Williams, who had for several years been the head of the University 
of Yale. She continued to be a servant in his family until his 
death, and then, it is said, became a schoolmistress. But, after two 
or three years more, she made a creditable marriage with a land- 
owner of the name of John Treat, at Wethersfield in Connecticut. 
In that town she lived ‘in good esteem in the community and the 
church’ until her death in 1773. Many of her great-great-grand- 
children are still living and in prosperous circumstances. 

Was this girl, whose whole traceable career, throughout an 
extraordinary variety of surroundings, remains unbrokenly one of 
simplicity and innocence, a person who would be likely to swear 
away the lives of two of her fellow-creatures? I will not answer 
my own question. For perhaps the most generally useful lesson 
to be drawn from the Canning mystery, useful enough in forensic 
difficulties but far indeed from being limited to them, is the 
wisdom of a modest agnosticism in all questions that hinge upon 
the incalculable and insoluble mysteries of the feminine mind— 
mysteries in which the greatest masters of human nature are soon 
at fault. Shakespeare, if his biographers are to be trusted, went 
somewhat wrong in his estimate of Anne Hathaway ; and it may 
be suspected that even Henry Fielding, who could portray so 
minutely the hearts of Molly Seagrim and Miss Slipslop and 
Mrs. Jonathan Wild, did not quite penetrate to the innermost 
recesses of that of Elizabeth Canning. 

CouRTNEY KENNY. 
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THE MAHOMEDAN LAW OF WAKF. 


‘i question what is or is not a valid wakf according to 
Mahomedan law first came before me judicially in the year 1892 
in the case of Shuk Lal Poddar vy. Bikani Meah. Mr. Justice Hill 
was sitting with me at the time, and as we found that there were 
two decisions of the court on the subject which appeared to us to 
be in conflict, we thought it right to refer the question to a full 
bench. The two cases are Rosamaya Dhur Chowdhri vy. Abdul Fata 
Mahomed Ishak, I. L. R. 18 Cal. 399, decided on February 24, 1891 
by Tottenham and Trevelyan JJ., and Meer Mahomed Isral Khan v. 
Sashti Churn Ghose, 1. L. R. 19 Cal., decided by O’Kenealy and Amir 
Ali JJ. on March 18,1892. In the first case the learned judges held 
that a wakf cannot be sustained unless the property is dedicated 
solely or at least primarily and substantially to religious or charitable 
objects. In the second case it was held that a wakf in favour of the 
settlor’s children and kindred in perpetuity with a reservation of 
the whole income in favour of the settlor himself for life was valid. 
The question was afterwards argued before a full bench of which 
Mr. Justice Amir Ali was a member, when three out of the five 
judges who composed the bench took the view which had been 
taken in the first case, and Mr. Justice Amir Ali adhered to the 
opinion he had expressed in the second. I thought that the par- 
ticular case before us was concluded by the judgment of the Judicial 
Committee in the case of Mahomed Ahsanulla Chowdhri vy. Amarchund 
Kundu, LL. R. 17 Cal. 498, delivered on November g, 1889, in which 
the Committee ruled that in order to create a valid wakf according to 
Mahomedan law there must be a substantial and not an illusory gift 
of the property to charitable uses, but declined to decide whether or 
not a gift of the property to charitable uses which was only to take 
effect after the failure of all the grantors descendants would be illu- 
sory. An examination of such Mahomedan books as were then acces- 
sible to me raised a doubt in my mind whether the decision of the 
Judicial Committee was in accordance with Mahomedan law as 
administered in Mahomedan countries, and an examination of the 
decisions of the various courts in British India led me to think that 
until the decision of the case of Amirta Lal Kalidas v. Shaik Hassan, 
I. L.R.11 Bombay 492, by Mr. Justice Farran at Bombay on March 11, 
1887, no one in India had suggested that a wakf under which the in- 
come of the property was reserved for the benefit of the founder for his 
Ee 2 
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own life, and after his death for that of his descendants in perpetuity, 
was not valid according to Mahomedan law. This impression was 
greatly strengthened by the fact that in the Tagore Law Lectures 
which were delivered by a Hindoo, Babu Shama Churn Sirear, in 
1874 the doctrine is stated as clear and undisputed. In the judg- 
meut which I then wrote I endeavoured with all possible respect 
to indicate the doubt which existed in my mind. Afterwards on 
November 23 and December 15, 1894, the same question was again 
considered by the Judicial Committee, when the case of Rosamaya Dhur 
Chowdhri vy. Abdul Fata Mahomed Ishall, 1. L. R. 22 Cal. 617, came 
before them on appeal from Tottenham and Trevelyan JJ. The 
Committee then reaffirmed their decision that the property in ques- 
tion must in substance be devoted to charitable purposes in order to 
make it a valid wakf according to Mahomedan law, and further laid 
it down as a principle of Mahomedan: law that a provision for the 
poor after the total extinction of a family would be illusory. The 
effect of this decision is that any wakf under which the founder has 
reserved the income to himself for life and after his death to his 
descendants cannot now be sustained in Pritish India, and all rights 
and interests created and enjoyed under such wakfs are destroyed. 
The decision of both points was necessary for the decision of the 
case, and the ruling is of course binding on every judge in British 
India. The judgment of the Judicial Committee as delivered by 
Lord Hobhouse contains a passage for which I am sure the inhabi- 
tants of India, as well Hindoos as Mussulmans, will be grateful. It 
is as follows: ‘ Among the very elaborate arguments and judgments 
reported in Bikani Meah’s case, some doubts are expressed whether 
cases of this kind are governed by the Mahomedan law, and it is 
suggested that the decision in Ashunulla Chowdhri’s case displaces 
the Mahomedan law in favour of English law. Clearly the Maho- 
medan law ought to govern a purely Mahomedan disposition of 
property.’ After the judgment of the full bench had appeared, the 
subject was a good deal discussed by Mahomedans in India, and 
I was struck by the fact that every Mahomedan who spoke to me 
on the subject agreed with Mr. Justice Amir Ali, and they all, both 
lawyers and laymen, asserted that there was no doubt that a wakf, 
as understood by Mahomedans, was such as he had described it in 
his judgment. At about the same time I had conversation on the 
subject with a gentleman who then occupied a very important 
position in the government of India, but who had spent many years 
in official positions in Mahomedan countries. He assured me that 
the law as laid down by the majority of the full bench was not in 
accordance with Mahomedan law, and that it was within his own 
knowledge that a very large preportion of the land, both in Turkey 
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and Egypt, was held under family settlements created by way of 
wakfs constituted and conditioned in the way which Mr. Amir Ali 
asserts is lawful according to Mahomedan law. As the matter 
appeared to me to be of considerable importance, I have thought it 
worth while to endeavour to ascertain how the law on the subject 
is understood and administered at the present time by Mahomedan 
judges in Mahomedan countries, and have quite easily obtained 
two French translations of books which appear to deal with the 
whole subject, and to indicate how the institution is regarded in 
Turkey, Arabia and Egypt. The title of one of these books is 
‘Droit Mussulman. Le Wakf ou Immobilisation d’aprés les Principes 
du Rite Hanifite. Traduit de l Arabe par MM. Benoit Adda, Avocat, 
et Elias D. Ghalioungui, Interpréte.’ It was published at Alexandria 
in 1893 and contains two parts. The first part isa translation of an 
Arabic book written about 1489 A.D. The second, of an Arabic 
book written in the early part of the present century. I think it 
worth while to quote here one passage from the translators’ preface, 
though perhaps, after the authoritative dictum which I have already 
quoted, the proposition will not be disputed. They say (page 8): 
‘Nous espérons que notre ouvrage sera d’une utilité pratique non 
seulement en Egypte ; mais aussi dans tout |’Orient, car partout ob 
regne l’Islamisme ce sont les mémes us et coutumes qui sont en 


vigueur, et c'est avec raison que le savant orientaliste Docteur 
Worms a dit dans ses recherches sur la constitution de la propriété 
territoriale dans les pays musulmans : “ Tous les empires musul- 
mans ne sont que des fractions d'une méme société soumise a la 
méme Loi, au méme Code administratif et politique, et ot tout est 


identique et commun jusqu’aux coutumes Jes moins importantes. 
This book does not contain any such clear statement on the subject 
as that which I shall presently quote from the other, but from 
beginning to end it deals with the institution on the assumption 
that for a person to make a provision for his descendants is a good 
work, and is one to which a wakf may be properly devoted. The 
other book is a translation of a book written in Turkish and pub- 
lished in Constantinople in 1890. Its title is ‘Lois régissant les 
Propri¢tés dédiées (Awkafs). Par Omar Hilmy Effendi. Tr. du 
Ture par C. G. Stavoidés and Simon Dahdah, 1895.’ The following 
extract from the translator's preface will explain the writer's posi- 
tion and the character of the book :— 


‘Feu Omar Hilmy Effendi. Président de la C\ambre Civile a la 
Cour de Cassation, a codifié toutes les lois, tous les édits et rescrits 
impériaux qui régissent les Awkafs dans l'Empire Ottoman et il a 
appelé son ouvrage: /thaf Ut-Akhlaf Fi Ahcam I/ Awkafs, ¢ est-a-dire : 
“ Présent fait A nos successeurs des lois qui régissent les Awkafs.” 
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Ce livre a été imprimé par la Faculté de Droit de Stamboul; c’est 
dire qu'il avait été soumis au préalable 4 approbation des sommités 
juridiques officielles de 'Empire. Par conséquent, on peut con- 
sidérer ce livre comme un véritable code, reconnu, des Awkafs. 
Aussi, nous avons cru rendre service aux juristes de l'Europe, qui 
s'oecupent des lois musulmanes, et & tous les Européens qui pos- 
sédent des immeubles en Turquie, en le traduisant du ture en 
francais.’ 


The book is divided into chapters and articles. Articles 77 and 
g2 are as follows :-— 


‘Art. 77. Tl est nécessaire que lceuvre pour a see est fait un 
wakf soit, dans son essence et dans l'intention de | instituant, une 
ceuvre pic. C'est pourquoi, lorsque cette ceuvre ne I’est pas, le 
wakf est nul. Mais, si elle ]’est dans son essence, sans l’étre dans 
l’intention de l’instituant et vice versa, le wakf est nul. 

Art. 92. La clause d’aprés laquelle J‘instituant d'un wakf en 
affecte le bénéfice & sa personne et a ses enfants ne vicie point la 
validité du wakf. Exemple: si quelqu’un fait wakf sa maison a 
condition que son revenu ou que son usage Jui appartiennent durant 
sa vie et qu'aprés sa mort ils reviennent a ses petits-enfants, le 
wakf est valable et la condition est exécutoire. De méme si quel- 
5 eng en faisant wakf sa propri¢té met la condition que le produit 

e ce wakf serve & payer ses propres dettes, le cas échéant, le wakf 
est valable et la condition est exécutoire.’ 


Chapter iv. is entitled ‘ Des conditions mentionnées par les insti- 
tuants des wakfs.’ 

‘Sect. 1°.—Des conditions dans les wakfs en faveur des enfants, 
des parents et des voisins.’ 

This section deals with the institution on the clear assumption 
that a provision for the benefit of the founder himself and his 
descendants is an ‘ceuvre pie’ within the meaning of Art. 77, and 
it, and indeed the whole book, would seem to support the view of 
the institution taken by Mr. Justice Amir Ali. 

As I have said before, I think the matter one of considerable 
importance, and as I know that it is considered of vital importance 
by the Mahomedan community in India, I have thought it worth 
while to draw attention to these facts and authorities in order that 
when the matter is again brought before the Judicial Committee, 
as will certainly be the case, the counsel who argue it, and the 
judges who decide it, may, if they please, be in a position to ascertain 
how such a question would be dealt with by a Mahomedan Court 
in a Mahomedan country. 

W. C, PETHERAM. 
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NUISANCES IN ROMAN LAW. 


HERE is no term in Roman Law corresponding to the English 
word ‘nuisance’; but there are certain rules of law in the 
legislation of Justinian that to a considerable extent are in agree- 
ment with the principles of English law relative to the subject 
indicated by that word. One of the tritest of maxims in the law 
of England is expressed by the words ‘sic utere tuo ut alienum non 
laedas.’ The maxim expressed in this form, it has however been 
pointed out, is hardly correct; it should rather run thus: ‘Sic utere 
tuo ut aliena iura non infringas'.’ In the Digest a similar principle 
is expressed in the phrase: ‘in suo enim alii hactenus facere licet 
quatenus nihil in alienum immittat’.’ Every person is entitled to the 
natural use and undisturbed enjoyment of his own property; from 
this it follows that no man may by any act of his disturb another 
in the other’s use and enjoyment. Therefore, in the absence of any 
special grant, no one has a right to discharge anything on his 
neighbour’s premises, or to allow on his own premises the con- 
tinuance of a state of things under his own control and for which 
his neighbour is not responsible, whereby anything is so discharged. 
And even before the discharge takes place and whilst it is only 
threatened, he may, as a rule, be restrained by an interdict from 
continuing the state of things from which damage is threatened 
to the neighbour's property. 

Of the principles just laid down many examples could be 
adduced ; the following however may suffice. A person may not 
cause water from his baths to penetrate his neighbour's wall, thus 
rendering it damp, or moisture from his cess-pool to contaminate 
his neighbour’s well®. A person may not divert from its natural 
course the rain-water falling upon or flowing over his ground so 
as to damage the property of another‘. A person may not obstruct 
the flow of rain-water on his own property in such a manner as 
to throw it back upon the property of another’, nor (since the 
public have the right to the use of the public thoroughfares) so as 
to cause it to flood the public roads*®. A person must forbear to 
allow buildings standing upon his land to get into such a state of 

* Law QuarTerRty Revtew, x. 119. ? Digest, 8. 5. 8, § 5. 


* Dig. 8. 5. 17, § 2; 8. 2. 19. * Dig. 39. 3. 1, § 10. 
* Dig. 39. 3. 1, § 10. * Dig. 43. 8. 2, § 28. 
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disrepair as to come tumbling down upon another's property, in 
natural propinquity to his own'. 

Inasmuch as the air-space over a person’s property, so far as 
such air-space extends upwards, is considered to belong to him, 
no other person is allowed to immit anything into such air-space 
to the detriment of the person to whom the property belongs. 
Thus, a person is not permitted to suspend a baleony or verandah 
over the property of another without the permission of the other’. 
It is not only against the immission of visible objects but also of 
invisible matter that one may have the right to object. When 
a person therefore bas a latrine on his property his neighbour may 
have a twofold ground of complaint; in the first place on account 
of the actual damage done to his walls through soakage, and in 
the second place on account of the stench arising from the latrine, 
permeating and polluting the air over'his property and interfering 
with his natural comfort or even endangering his health*®. A 
person may not allow ordure, carcases of animals, or other foul 
matter to collect on his ground with the result that obnoxious 
gases or particles of matter that are offensive and deleterious to 
health arising therefrom are discharged into the air over public 
roads*. With regard to the case of trades the exercise of which 
is ordinarily attended with evil smells the question might arise 
how far neighbours are entitled to object. The Roman Law gives 
no direct answer to this question; but some commentators hold 
that it depends upon the following circumstances: in the first 
place whether the person who objects came to live at the spot 
where the trade is exercised after the person exercising it had 
established himself there; or whether the latter had established 
himself there subsequently; and in the second place whether or 
not the spot is in a quarter where that trade had been customarily 
exercised. If any one goes to live at a spot where the trade had 
previously been exercised by the person of whom he complains or 
customarily by others of the same trade, the person who fixes his 
habitation there has no right to object to the exercise of such 
a trade®. In any case, it is held, it is not merely a slightly 
unpleasant smell which would be perceptible only to the most 
delicate of noses that would furnish a person with a ground of 
complaint. Where the exercise of any particular trade at any 
particular spot is prohibited by lawful enactment, any person 
whose comfort is affected thereby would of course be entitled to 
claim that it should be put a stop to. 


' Dig. 39. 2. 9. ? Dig. g. 2. 39, § I. 
* Dig. 43. 8. 2, § 29, and commentators thereon. * Dig. 43. 8. 2, § 29. 
* Strykius, de Jure Sensuum, §. 3. 29, 30, 32, 35- 
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The prohibition which relates to the discharge into the air-space 
over a person’s property of invisible matter affecting the health or 
the sense of smell, must no doubt be also extended to the im- 
mission therein of those vibrations of the air known as sound or 
other manifestations of the forces of nature, in so far as they 
detrimentally affect the comfort. and consequently the well-being, 
of such a person. It would probably not be allowable to focus the 
sun’s rays upon a neighbour’s property in such a manner 4s 
seriously to incommode him. With regard to offensive sound- 
vibrations (in other words, noises), the Roman Law lays down no 
specific rules generally; one can only seek to apply general 
principles. Commentators on that law do not leave the subject 
entirely untouched ; but they mostly confine themselves to the 
case where noises are a source of disturbance and annoyance to 
students or professors; and they then base their comments on the 
legislation of Justinian as contained in the Title of the Code ‘ De 
studiis liberalibus urbis Romae et Constantinopolitanae'. Pro- 
vision is there merely made ‘ne discipuli se invicem possint 
obstrepere vel magistri, neve linguarum confusio permixta vel 
vocum aures quorundem vel mentes a studio litterarum avertat.’ 

The maxim ‘in suo enim alii hactenus facere licet quatenus nihil 
in alienum immittat’ must be reasonably interpreted, and must not 
be so literally construed as to deprive any one of the natural and 
ordinary use of his property. Thus, every person is entitled to 
make use of fires for domestic purposes, and a neighbour has to 
put up with the immission of the moderate amount of smoke 
arising therefrom into the air-space over his property; though the 
latter need not tolerate smoke created in the exercise of some 
trade or otherwise in such excessive quantities or of such a quality 
as materially to interfere with his comfort*. The same limitation 
no doubt also applies to noises and every other state of things that 
is not an exceptional and unreasonable user of property. 

An interesting question which may arise in connexion with this 
point is whether when a person creates a state of things that would 
be a nuisance if it detrimentally affected the property of another 
in any of the ways already described, and that state of things is 
actually confined within the limits of his own property, he can, as 
a general rule, be held liable if in any way another person should 
happen to suffer damage or inconvenience therefrom. For instance: 
a person kindles a fire upon his own property, and a neighbour's 
swarm of bees, flying over, is suffocated hy the fumes, is he 
responsible for the damage that has ensued? In the Digest it is 
laid down that if a person by creating smoke has driven away 

' Code, 11, 18, ? Dig. 8. 5. 8, § 6. 
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another's bees or killed them, he will be liable for the damage'; 
but the reference here seems clearly to be to the case where the 
bees have been driven away from or killed upon the property of 
their owner. But it is also stated that an action for damages will 
lie if the bees of one person have flown over and joined the bees 
of another, and the latter has killed them*. Now it may be said 
that one is not bound to tolerate the existence of another's bees 
upon his property ; on the other hand, it is a natural necessity for 
bees to roam abroad in their search for materials to convert into 
honey; as a rule their visits are innocuous, and the keeping of 
bees is a natural and reasonable use of property, so long as it does 
not develop into a positive nuisance; consequently it may be 
argued that a person whose grounds are visited by the bees of 
another has to put up with them, so long as they do not materially 
interfere with his comfort, in the same way as he is bound to put 
up with a moderate amount of smoke arising upon the property of 
another. Where the keeping of bees develops into a business and 
the bees become dangerous or even merely troublesome, probably 
a person would not be bound to put up with them, as little as he 
is obliged to put up with excessive smoke. The conclusion which 
we are justified in arriving at seems to be that every person may, 
in accordance with his natural right, create any amount of smoke 
on his own property, so long as he does not discharge it (in such 
quantities, namely, as to be a nuisance in the manner already 
described) upon the property of his neighbours, whether or not he 
thereby injures the bees coming over from his neighbours’ grounds ; 
but that he may not create the smoke purposely, with the sole 
object of destroying his neighbour’s bees—except, of course, in the 
case already referred to, of their proving troublesome or dangerous. 
The principle of ?oman Law, to which reference will again be 
made, that a person is not entitled to do an act which it is other- 
wise competent for him to do, when he does it with the mere object 
of injuring another who is no wrongdoer, is perhaps here applicable. 
Similarly there appears to be no authority in Roman Law for 
holding a person responsible for damage done to another through 
cattle of the latter falling into an excavation on the property of 
the former; though there may be such a responsibility when the 
making of such excavations is expressly prohibited by law, or also 
possibly in the case where a proprietor, after allowing persons to 
use his ground as a thoroughfare, and thus inducing them to believe 
that no obstacle would be placed in the way of their doing s0, 
causes damage through an excavation on such ground. According 
to the Digest there is no liability when a person digs pitfalls for 


' Dig. 9. 2. 49- 2 Dig. 9. 2. 27, § 12. 
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catching bears in places where they are usually made’, by which 
no doubt one should understand places, such as forests, to which the 
public have access for that purpose. The Digest also lays down 
that ‘the Aquilian action’ (for damages) ‘is applicable if you have 
set traps in a place where you have no right to set them, and a neigh- 
bour’s cattle have fallen into them*.’ The general rule therefore 
seems to be that if a person occasions a state of things that would 
be a nuisance if it encroached upon the property of others, but 
that is actually confined within the limits of his own property, 
he cannot ordinarily be held liable should another person suffer 
damage or detriment by trespassing or allowing a trespass on such 
property. 

The question as to the liability of a person who confines his 
actual operations to the limits of his own property and yet occasions 
damage is however not yet fully answered. For there is still to 
be considered the case where the owner of property who has 
suffered another to enjoy a certain benefit does an act upon his 
own property that puts an end to the state of things whereby 
the other was enabled so to enjoy it. For instance, the property 
of one person enjoys free access of air and light from the side of 
a neighbouring property; how far will the owner of the latter 
property be allowed to erect buildings on his own ground that 
have the effect of obstructing such free access? As a general rule, 
a person who thus puts an end to a previously existing state of 
things also acts perfectly within the limits of his own rights, and 
cannot be held liable for the detriment accruing to another *. 

It is a general rule therefore that every person may act as he 
pleases on his own property, so long as he immits nothing on to 
the property of another. There are however some exceptions to 
this rule. These depend upon various circumstances. 

Firstly, there may exist special legislation applicable to par- 
ticular cases. Thus it was enacted by a rescript of the Emperor 
Justinian that no buildings should be erected so as to obstruct the 
free access of wind to the threshing-floor of another‘; and, generally 
speaking, the Roman Law in various ways favoured the practice of 
husbandry even if it interfered to some extent with private rights 
of property °. The Roman Law also regarded with special favour 
erected buildings *; moreover in various cities the height to which 
they might be built, and the distances apart at which they should be 
built, were regulated by special provisions; as also the extent to 


' Dig. 9. 2. 28 pr. ® Dig. 9. 2. 29 pr. 

* Codex, 3. 34. 8. 9; Dig. 8. 2. 9. * Codex, 3. 34. 14, § 1. 
* Dig. 43- 28. 15 43. 27-15 3% 3: 35 2. 39, § 1, Ke. 

® Cf. Codex, 8. 10, 2. 
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which one person might obstruct the outlook from another's pro- 
perty upon the sea or upon mountain scenery’. So also, the 
enjoyment of private property was subject to certain limitations in 
favour of sepulture and of public traffic *. 

Secondly, certain special relations existing between the owners 
of two properties. as where one is the heir and the other the legatee 
of the original owner of both properties, would affect the question 
how far the action of one owner would be considered an inter- 
ference with the rights of the other *. 

Thirdly, servitudes may exist, by virtue of which the owner of 
the servient tenement is debarred from doing certain things which 
would have the effect of disturbing certain rights established by 
the servitude in favour of the dominant tenement. It seems 
unnecessary here to dwell upon such servitudes as have been estab- 
lished by grant (/ex, i e. law and also agreement) or by prescription ; 
we may confine our attention to what have been called natural 
servitudes, those, namely, which have been recognized by law as 
existing in favour of a higher property against a lower one. ‘In 
summa, says Paulus, ‘tria sunt per quae inferior locus superiori 
servit, lex, natura loci, vetustas*.’ An instance of such a servitude 
is found in the obligation imposed upon a lower proprietor to 
receive the rain-water flowing from an upper property. ‘ Labeo 
existimat. ... Semper enim hane esse servitutem inferiorum prae- 
diorum ut natura profluentem aquam excipiant.... Agri naturam 
esse servandam et semper inferiorem superiori servire®.’ The 
principle laid down in this passage relative to water-rights no 
doubt applies generally. For instance, no man may cause stones 
to drop on a neighbour's property without an express servitude 
against such property in his favour’, but when the neighbour's 
property is situate at the foot of a precipitous mountain which lies 
on the ground of another, the other would not be responsible for 
damage done by rocks which are carried down from the top of the 
mountain through the natural action of the elements; though if 
there be a method of stopping them, the lower proprietor may 
possibly have the right of demanding access to the mountain to 
apply that method, upon giving security that he will do no damage 
himself to the upper property’. Thus, also, as on the common 
boundary of two properties every portion of the soil of the one 
naturally supports every portion of the soil immediately higher 
than itself of the other, a natural servitude undoubtedly exists on 

* Codex, 8. 10. 12, §§ 1, 2. 4, 6, 13; Novellae, 63 and 16s. 

* Dig, 3%. 7. 2, 3 7 ; 47-12. 3, § 5; 8.6. 14, § 1. 

: Dig. 8. 2. 10. . Dig. 7. 1. 30. * Dig. 39. 3. 2. 


Dig. 39. 3. 1, * Dig. 8. 5. 8, § 5. 
Cf. Dig. 8. s. 8 § 5; 39. 3. 24. §§ 2.2, 43 39. 2. 2. $2. 
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either in favour of the other to afford lateral support to the other. 
In the laws of Sulon certain fixed rules were laid down as to the 
distance from a neighbouring property at which trenches and wells 
might be dug; these rules, if not indeed adopted as part of the 
Roman Law, are nevertheless cited in the Digest to indicate that 
the principles on which these rules depend are also applicable in 
Roman Law'. In consequence of the favour with which erected 
buildings were regarded, not only the soil itself, but also the build- 
ings upon it were protected against any interference with their 
stability, arising from the withdrawal of lateral support from the 
soil*, Also, though the right to dig for metals suitable for coinage 
und for building-stone on private property for certain consideration 
might be exercised by a stranger in spite of the dissent of the 
owner, yet the owner was entitled to adequate underground sup- 
port, and the mines or quarries could not be worked by a stranger 
in such a manner as to impair the upper surface *. 

Lastly, another principle of the Roman Law imay be brought into 
operation to the effect that no person may do an act which in itself 
Le is otherwise entitled to do, when he does it with the sole object 
of spiting or injuring another, who in the matter is not in fault, 
and without himself deriving any benefit therefrom*. A person 
may intercept underground water on his own property, even if it 
be to the detriment of another to do so, but it is not allowed to be 
done for the purpose merely of injuring the other®. A person may 
by virtue of his natural right build to whatever extent he pleases 
upon his own ground, however much he may by building deprive 
a neighbour of light and air; but there are commentators who hold 
that he is not justified in building a wall with the sole object of 
vbstructing another's view or depriving him of air or light®. 
There may be some difficulty, in many cases, in proving that 
a person had absolutely no appreciable interest in doing an act by 
which he injures another. But such cases are easily conceivable ; 
for instance, a person may avowedly act with an intention to injure, 
whilst in fact sacrificing his own interests to his spite. As in cases 
of defamation in Roman Law, the intent to injure must be deduced 
from the concomitant circumstances of the case. 

A state of things that constitutes a nuisance may, at the same 


* Dig. 10. 1. 13; Vangerow, Lehrbuch, voi. i. § 297, p. 547- 
* Voet, Comment. ad Pandectas, 39. 1. 1. 


> Codex, 11. 6. 3, 6. 
‘ This principle seems not to prevail in English law. Cf. Corporation of Bradjord 


v. S. Pickles, 1895, : Ch. 145; 64 L. J. Ch. 101, C, A., affd. "gs, A. C. 587. 

> Dig. 39. 3. 1, § 12. Cf. Dig. 39. 2. 24, § 12. : 

* In German, Neidbau. Cf. Brunnemannus, ad Pand. 8. 2. 9, and ad Cod. 3. 34. 8. 
In Roman Law prescription did not take place of‘ res merae facultatis,’ and the 
doctrine of ‘ ancient lights’ did not hold. 
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time, also constitute an act of injury, that is, of insult or contumely. 
Thus, a pers’n who smokes cheeses in a lower room of a house in 
such a manner as to cause the smoke to pervade an upper room is, 
in the absence of any servitude giving him the right to do so, guilty 
of a nuisance ', and in case there exists an intention on his part to 
vex or annoy the person occupying the upper room, an action of 
injury will lie against him’. 

In cases of nuisances affecting either person or property the 
following actions may, according to circumstances, lie: (1) A decla- 
ratory action to assert the freedom of the plaintiff's property from 
any burden by virtue of which he would be bound to tolerate the 
nuisance *; (2) An interdict to restrain the continuance of the 
nuisance *; (3) An action for actual and appreciable damage done 
to one’s property, as in the case where a wall has been damaged 
‘by a latrine®; (4) An action of injury where the nuisance is 
intentionally and vexatiously occasioned °. 

MELIUs DE VILLIERS. 


' Dig. 8. 5. 8, § 5. ® Dig. 47. 10. 44. 
* Dig. 8. 5. 8, § 5 in fine; 43. 1. 2, § 1. 
* Dig. 47. 10. 44. 


[It will be seen that, with the exception pointed out by the 
learned author of aemu/atio vicini, and also with the exception of 


the doctrine of ‘coming to the nuisance,’ which is no longer allowed 
by our authorities, the results show a remarkable agreement 
between the Roman Law and the Common Law.—Ep. | 








THE LAW OF DIVORCE IN ENGLAND AND IN GERMANY. 


NE of the chapters of the German Civil Code which cannot 
fail to attract the attention of the English student is that 
which treats of the Law of Divorce. He will turn to it with mixed 
feelings of interest and curiosity, partly owing to the great social 
importance intrinsically attaching to the subject, partly because he 
knows that not only is there no resemblance herein between the bulk 
of the various systems subsisting in Germany and the English law, 
but also that those laws differ considerably infer se. In what direction 
has legislation moved? Has the Imperial Code widened or narrowed 
the gulf which separated those laws from our law? How and by 
what method have the codifiers acquitted themselves of the difficult 
task of reconciling the particular state laws on this most weighty 
and delicate subject with each other, apparently to the satisfaction 
of al] the factors concerned ? 

The principles which guided the codifiers are best gathered 
from the memorandum published with the first draft code, and 
may briefly be summarized as follows :— 

Though according to the German conception of marriage the latter 
must be looked upon as an ethical institution of law and not left to 
the mercy of the parties ', yet it would be wrong to deduce herefrom 
its indissolubility. There are cases in which the State, having regard 
to the requirements and practical circumstances of life and the nature 
of marriage as a contractual relationship, is obliged to grant the 
severance of a bond the moral foundations of which have been 
destroyed. There are also cases in which the State must consider 
it its bounden duty to protect one spouse against the other where 
the latter unconscionably violates duties incumbent upon him. 
Such a protection can reasonably and effectively only be given by 
divorce. The Protestant Canon Law of Germany has at all times 
made adultery or desertion grounds of divorce. The practice of 
the common law has in the various German States, to a greater or 
lesser extent, recognized other cases of grave moral offence or 
violations of duty as grounds of divorce and the various codes 
have followed on similar lines—that of Prussia giving the greatest 
facilities *. 

‘ This observation is chiefly directed against the Prussian Code which allows 


dissolution of childless marriages by mutual consent of the parties. 
* Memorandum, pp. §52 et seq. 
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The German Code, as it has now become law’, distinguishes 
between absolute and relative grounds of divorce. 

Absolute grounds are adultery, bigamy, sodomy, and bestiality ; 
attempt at the life of the other, malicious desertion for a year, and 
incurable insanity if it is of such a nature as to destroy all intel- 
lectual communion between the parties. 

The relative grounds of divorce are set forth in a clausu/a 
generalis, which runs thus*: ‘A married person may sue for 
a divorce if the other through a grave violation of the duties 
imposed by marriage, or through dishonourable or immoral con- 
duct has brought about such a thorough subversion (Zerriittung) 
of the matrimonial relationship that the innocent party cannot be 
expected to continue the married life. Aggravated insult is 
deemed to be a grave violation of duty.’ 

For the better understanding of the significance of this latter 
most remarkable clause we may again turn to the memorandum, 
which after having premised that, while there are grounds which 
in themselves involve such a grave violation of the matrimonial 
duties* that the innocent party can under any circumstances 
demand to be freed from his (or her) obligation, proceeds to say 
that ‘there are many cases in which it will depend upon the social 
position, education, individual character. and personality of the 
respective parties whether certain transgressions, though possibly 
and frequently apt in themselves to destroy the matrimonial life, 
have actually had that effect; and that legislature therefore acts 
more wisely in leaving it to the Courts to deal with each case on 
its own individual merits, instead of laying down bard and fast 
rules and providing additional absolute grounds. As instances of 
transgressions of this description the memorandum mentions 
assault and defamation, deprivation of liberty, continual refusal of 
intercourse or enforcement of intercourse when it may be injurious 
to the other party. As instances of immoral or dishonourable 
conduct are mentioned the carrying on of an immoral trade and 
such conduct as leads to ignominious imprisonment ‘. 

So much concerning the grounds of divorce. 

There are for the purposes of this article two more points to be 
considered, viz. the separation @ ¢horo e¢ mensa and the relative 
position of the sexes. 

As regards the separation, there is a discrepancy between the 
first draft code and the revised code in so far as the former gives 

' Civil Code, §§ 1564 et seq. 

* Ibid, § 1568. 

* This would not apply to insanity, which has been added as grounds of divorce 


by the revised draft and finally adopted. 
* Memor: ndum, pp. 574 et seq. 
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this remedy in cases which fall under the above-mentioned relative 
grounds, limiting it however, analogously to the French law, to 
a certain period, after the expiration of which the innocent party 
should be entitled to a decree of divorce, without having once 
more to make out a case. The revised code eliminates judicial 
separation altogether. According to the memorandum a separation 
would only be justified for the purpose of a possible reconciliation 
to be brought about by the temporary physical severance of the 
parties. As a final and perpetual remedy it ought to be rejected, 
‘the reasons against it being much stronger than those that could 
be adduced in its favour.’ In order, however, to preserve the 
possible beneficial effect. attributed to such interval, the draftsmen 
of the revised code recommend that a provision should be intro- 
duced in the code of procedure, by which the Court in cases which 
rest on relative grounds of divorcee, should have power to stay the 
proceedings for a period not exceeding two years, if it should be of 
opinion that a reconciliation might not be out of the question. 

As regards my third point, viz. the relative position of man and 
wife, the code draws no distinction between the sexes and places 
them therefore in every way on the same footing. The memorandum 
remarks in this respect that, although the law of Baden, following 
Article 230 of the Code Ciri/, gives the wife the right to sue for 
a divorce in the case of the husband’s adultery only /orsgu’i/ aura 
fenu sa concubine dans la maison commune, yet such a limitation is not 
in harmony with the general moral conscience (‘moralisches 
Gesammtbewusstsein ') of the German people, which calls for equal 
rights for the wife; that, though for reasons of the differently 
organized nature of the male and the female sex the husband's 
adultery may not have to be considered as an equally serious 
delinquency as that of the wife, and though that of the latter may 
he prejudicial to the family, as strange children may be palmed 
upon it, yet the husband’s adultery must likewise be looked upon 
as such a grave offence and so repugnant to the essence of marriage, 
that the wife cannot in fairness and justice be denied the right of 
divorce in such a case (Mem. p. 582). 

The English law of divorce before 1858 had this most curious 
characteristic feature, that nobody could say for certain whether or 
not there existed such a thing as divorce as part of the law of the 
land. Until that year the ordinary tribunals for matrimonial 
causes were the Ecclesiastical Courts. These tribunals adjudicating 
on the basis of the Catholic Canon Law, which looks upon the 
marriage bond as indissoluble', would not and did not grant 





1 The doctrine at one time prevailing and derived from the case of the Marquis 
VOL, XIII. rf 
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divorces a vincu/o, and the relief obtainable from them was either 
a declaration of the nullity of the marriage or a decree of separa- 
tion a mensa et thoro. The former had the effect of making the 
marriage void a inifio and was always founded on some canonical 
disability, especially more or less remote family or spiritual relation- 
ship between the parties, or physical or mental inabilities of either 
party at the time of the marriage. The latter, answering to our 
judicial separation, was granted in cases where from some super- 
venient cause, as adultery, cruelty, and intolerable ill-temper, it had 
become improper for the parties to live together. 

In the Reformatio legum Eeclesiasticarum we find a strenuous 
and radical effort made to place the Jaw on an entirely new basis, 
The reformers recommend that divorce a vixcu/o should be authorized 
on grounds of adultery, malicious desertion (/irertium propter nimis 
longam conjugis absentiam), mortal enmities (in/micitiae capitales), and 
severe ill-treatment (ma/a frac/atio); that the inferior remedy of 
divorce a thoro et mensa should be entirely abrogated', and that 
wives should be placed on a footing of equality with men. But 
this great effort failing to receive the sanction of Parliament proved 
fruitless and the old canonical principles remained in full force. 

However, as in Catholic ages the Ecclesiastical authorities had 
exercised their ingenuity and their power, at first undoubtedly 
bona fide, for the purpose of remedying a state of things which 
they recognized as being injurious to society, so did Parliament at 
a later period, at first reluctantly indeed, interpose in order to 
remedy, from case to case, evils which it had refused to remedy by 
way of general legislation. 

The first case in which Parliament exercised such a function was 
that of Lord Ross in 1666*. The Bill was fought with great 
vehemence especially by the Roman Catholic members. The 
advocates of the measure, on the other hand, whilst deprecating an 
unlimited freedom of divorce on volition of the parties contended 
that divorce might safely be conceded for the scriptural causes of 
adultery and malicious desertion, which according to God's ordi- 
nances dissolved the marriage contract. They urged that to declare 


of Northampton (1548) that the decree of divorce a thoro et mensa on the ground of 
adultery had the effect of destroying the bond, as a direct consequence of the 
destructive nature of the adultery itself, was finally disposed of in 1601 by the 
solemn declaration of the Court of Star Chamber that a second marriage, living the 
first wife, was invalid. 

* ‘Cum a sacris literis aliena sit et maximam perversitatem habeat et malorum 
sentinam in matrimonium importaverit illud authoritate nostra totum aboleri 
placet ’ (Reformatio legum Ecclesiasticarum, ed. by Edward Cadwell, pp. 49 et sey.) 

* Cf. John Macqueen, The Appellate Jurisdiction of the House of Lords and Privy 
Council, together with the Practice on Parliamentary Divorce (1842), pp. 55! 
et seq. 
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marriage indissoluble would be not only unscriptural but highly 
impolitic, that marriage was a holy estate intended for the comfort 
and enjoyment of both the sexes and ought not to be converted 
into an instrument of punishment ; that indissolubility involved 
a great danger to society '. 

This party prevailed -and the victory was considered a great 
triumph of Protestant views. 

The principle of dissolution of marriage by Parliament being 
thus established, the way was paved for further evolution in this 
direction, and the above case, in conjunction with that of Lord 
Macelesfield, 1679, and the Duke of Norfolk in 1700, supplemented 
by a standing order of the House of Lords, which made the decree 
of divorce a mensa et thoro by the Ecclesiastical Court a condition 
precedent to the introduction of a bill for a divorce a rincu/o in 
their Lordships’ House, formed the basis of the law of Parliamen- 
tary divorce on the ground of a wife’s adultery. 

The first case of a wife's petition for a divorce arose in 1801, 
when Mrs. Addison? obtained a divorce on the ground of her 
husband’s criminal intercourse with her own sister. Two other 
cases are in the books in which for adultery coupled with some 
‘enormity’ divorces were granted to the wives®. On the other 
hand, where only adultery was proved against a husband—however 
shamelessly committed—Parliament steadily refused relief on the 
ground that such cases did not afford adequate reason for Par- 
liamentary interposition ; which latter should be reserved for cases 
where such enormity of conduct was established that it would be 
repugnant to the feelings of all civilized communities. 

Such then was the state of things until the year 1857. Was or 
was not this practice of Parliament equivalent to law? This was the 
preliminary question which constituted the most controversial issue 
at the debates in both Houses of Parliament in 1857. I need not 
for the purposes of this article enter into the arguments on this 
point. Suffice it to say that the ablest debaters and orators con- 
tributed, with a vast wealth of learning and argument, their shares 
in that most interesting discussion which extended over the whole 
session, from March till August 1857. The ultimate result of the 
deliberations is the law of divorce as it stands at present. Its 
principal provisions, as far as the three salient points are concerned, 
are these: The only ground of divorce is a carnal offence. Judicial 
separation may be obtained on the ground of a husband's adultery, 


' Their principal spokesman was Bishop Cozens, whose opinion was subsequently 
published in extenso. (Cf. Macqueen, ibid. pp. 554 et seq.) 
2 Cf. Macqueen, ibid. pp. 475 et seq. 
* Cf. Macqueen, ibid. 
Ff2 
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of cruelty or desertion. The sexes are treated unequally in so 
far as a husband may claim divorce on the ground of adultery alone, 
the wife only where the husband's adultery is coupled with either 
cruelty or desertion, or on the ground of incestuous adultery, 
bigamy with adultery, or rape, or unnatural crime. 





As we realize the extraordinary, seemingly irreconcilable con- 
trast between these two pictures, the law of England and the law 
of Germany, the totally different conditions under which they 
developed—the former for centuries hardly touched by the Refor- 
mation, and only recently making a slight evolutionary movement, 
the latter instantly after that event springing into new life, and 
gradually shaking off one fetter after another of the Roman Catholic 
doctrine—we might perhaps feel inclined to assume that there must 
be a fundamental diversity of thought in these two Protestant 
countries as regards marriage and its incidents, and that this very 
antagonism would preclude sympathy and influence passing from 
one to the other. And yet such an assumption would not be cor- 
rect, nor borne out by facts. We have no need to go back as far 
as the Reformers or Bishop Cozens and his followers to find that 
beneath the actual law of the country there is a strong undercurrent 
of opinion running indeed in quite a different direction. The very 
source of our present law, those debates of 1857, give evidence of 
the highest order to that effect through the testimony of men whose 
representative capacity can hardly be doubted. 

I will pick out a few passages from among the many. Here we have 
Mr. Gladstone, who, on theological grounds, had fought the Bill tooth 
and nail, saying, ‘The law of no other country has ever made marriage 
dissoluble but upon principles far wider than those which are now 
proposed for our adoption’ (Hansard, exlvii. 389). Again: ‘How 
can a man who relies upon the Leformatio /egum as an authority 
for divorce refuse it on other grounds there authorized?’ ‘We 
have many causes far more fatal than adultery to the great obliga- 
tion of marriage, as disease, idiocy, crime involving imprisonment 
for life, and which, if the bond be dissoluble, might be urged as 
a reason for divorce’ (Hansard, ibid. 839). 

Lord Lyndhurst: ‘When a man deserts his wife wilfully, that 
should be a sufficient ground for a divorce a vincu/o matrimonii. It 
appeared to him that the arguments in favour of that proposition 
were unanswerable. They arose out of the very nature of the 
contract of marriage of the objects for which marriage was insti- 
tuted’ (Hansard, exlv. 505). 

As regards separation a ‘horo et mensa', I may quote Sir George 


' Bishop Cozens’ argument contains the following passage: ‘Separation from 
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Grey (Home Secretary): ‘How is divorce a mensa et thoro com- 
patible with the precept “Those whom God has joined together, 
no man shal] put asunder” ?’ (Hansard, exlv. 856). 

The Attorney-General (who had introduced the Bill in the House 
of Commons): * Did honourable members believe it to be desirable 
that two persons in whose case the crime of adultery rendered the 
one loathsome to the other, should be bound to one another for life, 
or permitted to enjoy only such a state of separation as would 
prevent either from again entering upon the marriage contract?’ 
(Hansard, ibid. 892). 

Lord Palmerston: ‘The position in which man and wife are 
placed by judicial separation is most objectionable. If marriage 
was to be dissolved at all, let it be dissolved altogether: let the 
parties be entirely set free and be able to contract other engage- 
ments... . Parting man and wife by judicial separation placed 
both in situations of great temptation, where they were liable to 
form connexions which it would not be desirable to encourage’ 
(Hansard, ibid. 1194). 

Still more emphatic and convincing are the utterances as to the 
equality of the positions of man and wife. 

Lord Lyndhurst: ‘St. Augustine puts the case of the husband, on 
the authority of Scripture, upon the same footing as that of the 
wife’ (Hansard, exlv. 503). 

The Archbishop of Canterbury said : ‘It was declared lawful for 
a man to put away his wife, and by parity of reasoning it would 
be lawful for a wife to put away her husband ’ (Hansard, ibid. 483). 

Mr. Drummond: ‘ The members were very much in the situation 
of Turks legislating for the inhabitants of the seraglio’ (Hansard, 
exlvii. 1587). 

The Attorney-General: ‘If this Bill were thrown aside and the 
whole law of marriage and divorce made the subject of inquiry, 
I should be the last man to limit the field of discussion or to refuse 
to consider a state of law which inflicts injustice upon the women 
most wrongfully and without cause, and which may be considered 
opprobrious and wicked. ... The subject is one of the greatest 
importance, and this present Bill need not be the end-all of legisla- 
tion upon the subject’ (Hansard, ibid. 1545). 

The Duke of Argyll: ‘He should own that his predilection was 
bed and board which is part of their (the spouses) promise so to live together, doth 
plainly break that part of the bond whereby they are tied together both as to bed 
and board. The distinction between bed and board is now never mentioned in the 
Scripture and unknown to the ancient Church, devised only by the canonists and 
schoolmen of the Latin Church for the Greek Church know it not). Bed and board 
belonged to the essence and substance of matrimony, which made Erasmus and 


Bishop Hall say that the distinction of those two from the bond was merely 
chimerical and faney ‘cf. Macqueen, loc, cit. p. 554). 
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in favour of the Scotch law for divorce *.. . . It had been found that 
in Scotland a woman never looked for a divorce on the ground of 
adultery, unless her feelings had been outraged by conduct aggra- 
vating the adultery ’ (Hansard, exlvii. 2043). 

Mr. Napier: ‘They could not arrive at a finality until they 
admitted the principle of perfect equality as to divorce between the 
two sexes, leaving the danger to be counterbalanced by the hesita- 
tion which the wife would feel in applying for divorce’ (Hansard, 
exlii, 1643). 

But by far the strongest and most passionate utterances came 
here again from Mr. Gladstone: ‘If there is one broad and palpable 
principle of Christianity which we ought to regard as precious it 
is, that it has placed the seal of God Almighty upon the equality of 
man and woman with respect to everything that relates to these 
rights, and I would offer the utmost resistance to any attempt 
which I believe would lead to the degradation of woman’ (Hansard, 
ibid. 394 et seq.). 

Then we find him saying, ‘ When driven to a choice between the 
mischief of adding to the number of cases, and the mischief of 
writing on the statute book that principle of inequality, I make 
my choice deliberately. . . . Still more emphatically may it be 
assumed that the principle of the equality of the sexes has been the 
consequence of the Christian religion ... it is a special and pecu- 
liar featare of the Gospel . . . it is the special and peculiar doctrine 
of the Gospel respecting the personal relation in which every 
Christian, whether man or woman, is placed to the person of our 
Lord that forms the firm, the broad, the indestructible basis of 
the equality of the sexes under the Christian law. . . . Now, for the 
first time, it was sought to create a distinction between them (man 
and wife). He would like to know whether that distinction origi- 
nated from a fear that the other sex would take advantage of the 
equal position—but that other sex was patient and long-suffering. 
It would be the greatest mischief to undo, with regard to woman- 
kind, that which by slow degrees has been done for them during 
the previous eighteen centuries. ... Where do you find your title 
to withhold from women the remedy which you give to men?... 
Is it to be found in social expediency? Iam ready to dispute and 
deny these considerations! By arming the woman with the right 
of divorce, you would greatly increase her power over the man. ... 
Take the case of a man committing adultery with his neighbour's 
wife—the guilty wife would be divorced, while the innocent wife 
remains linked to the adulterous man. The result is, that you put 
a premium to his adding either desertion or cruelty to bring himself 


* Equality of the sexes, and continuous desertion a ground of divorce. 
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within the scope of the law ’ (Hansard, cxlii. 394 et seq.). ‘ He hoped 
that the Attorney-General meant to say that new remedies for the 
woman might, from time to time, be entertained to fill up the void 
space left by the House of Lords. If that were the intention... 
no objection could be taken, as those new remedies would be 
natural and inevitable from the imperfect manner in which they 
were at present legislating’ (Hansard, ibid. 1641)". 

All these utterances, taken promiscuously from the speeches of 
advocates and opponents of the Bill, appear to indicate two things ; 
firstly, that the law of 1857 was not intended to be the end-all of 
legislation on the subject, but must rather be looked upon as an 
initial stage in the history of the evolution of an institution, which 
until then had only an inorganic existence, if any; and secondly, 
that the tendency of the development lies apparently in the direc- 
tion which is marked out by the principles of the German Code, 
viz. the introduction of additional grounds of divorce, the abolition 
of judicial separation as a final remedy, and of the elevation of the 
wife to the position of the husband in purely matrimonial matters. 
This being so, and as it appears to me that this current has in 
recent years rather gained than lost in strength, and the time may 
not be so far remote when demands will be made for fresh and 
more generous ® legislation, less fettered by controversial theology, 
I submit that it might not be out of place to consider if we cannot 
learn some lessons from the German law which might assist us in 
our own future work. 

In my opinion, the German Code presents suggestions of a 
twofold character, viz. some from which we might learn what to 
do, and others from which we might learn what to avoid. 

Of the former order is the great principle, pervading the whole 
subject, that when the essence of a marriage has irremediably been 
destroyed, when body and soul have gone out of the bond, it would 
be futile to keep up its artificial structure by forcible means ; that 
it is then as much the duty of the State, if appealed to, to protect 
the innocent party in a really beneficial and effectual manner 
against the injury inflicted upon her (or him), as it is in the interest 
of the State, which wants to keep itself sound, by a radical and 
resolute operation to cut out of its organism a member which has 
become cancerous or dead, and must therefore cease to fulfil its 
function as a component element of the general body. 

The lesson the code, in my opinion, teaches us of what to avoid 


! There were strong and emphatic protests lodged at the House of Lords, especially 
against the unequal treatment of the sexes. 

* Lord Lyndhurst : ‘ Why should Scotland be just and generoas to women in this 
respect and England be cold, unfeeling, barbarous ?’ (Hansard, cxlv. 1695). 
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is that in a matter of this kind we must not carry a principle, sound 
in itself, to its last practical consequences, which is here done by 
its extreme and mechanical application in the so-called ‘Clausula 
generalis. With due respect to the eminent codifiers and German 
legislation, I consider this clause faulty in method, fraught with 
danger ', and contrary to the spirit in which professedly, according 
to the memorandum, the subject has been dealt with, viz. that 
‘marriage according to its nature and essence is indissoluble and 
divorce something anomalous.’ The clause at first sight certainly 
seems plausible enough, and may perhaps impart to us a feeling of 
theoretical satisfaction, as it fits so nicely into the system and gives 
it such an artistic finish. But, if we examine it as to its practical 
import and nature, what do we find? I do not believe that ever 
has modern legislation devolved a more stupendous task upon 
a judge than is contained in this clause. The whole provision 
consists of nothing but undefinable items. What is ‘ grave violation 
of the matrimonial duties’? What means ‘dishonourable conduct’? 
(can the refusal of a challenge to a duel, under special circum- 
stances, be such ?*). What is the meaning of ‘immoral conduct’? 
The memorandum, with the exception of the above-named instances, 
which are clearly not exhaustive, does not give us a helping 
hand as to what we have to understand by ‘dishonourable’ or 
‘immoral conduct.’ What is considered a thorough subversion of 
the matrimonial! relationship’ And, assuming that the latter point 
and any one of the former postulates have been established to the 
satisfaction of the judge, how is the causal interdependence between 
the two to be proved? It is like solving an equation with nothing 
but unknown quantities. And who are the Social-Philosopher- 
Judges * who, after probing into the individual atmosphere in which 
the parties live, have to solve this problem? To whom does the 
German legislature give thus carte 4/auche to cut the knot, which 
professedly it holds in such high esteem? There are 172 District 
Courts of First Instance, with 2,420 judges (altogether about 
7,500 judges and 5,800 advocates in actual practice in Germany), 
which according to the code of civil procedure have jurisdiction in 
matrimonial matters. Now those judges, with all due respect for 
their ability and diligence, cannot be considered otherwise than as 
of the rank and file of the profession. True, their decisions can be 
corrected by the Courts of Appeal, of which there are 28, with 
altogether 577 judges; but, owing to the number of the latter Courts, 

* The codifiers are not blind to the possible dangers involved in the clause, but 
are of opinion that they are of no moment as compared with its great merits. 

? ‘If so, there might be one law of divorce for soldiers and another for civilians. 


—Ep. | 
® The Courts try diverce cases without juries in Germany. 
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it can hardly be expected that a uniform practice, laying down the 
lines which legislature has omitted to cireumscribe, will be estab- 
lished by them, especially as they are not bound by each other's 
decisions. The Supreme Court at Leipzig cannot co-operate, as it 
is bound by the finding of the inferior Courts on questions of fact. 

The only means, therefore, by which possibly the extreme vague- 
ness and looseness of this clause might to a certain extent have 
been counterbalanced and prevented from working mischief, viz. 
the placing of the power it gives into the hands of a bench of 
judges, not only versed in law, but of the highest intellect and the 
maturest experience in social matters, is under the circumstances 
out of the question. 

When in. the course of the Parliamentary Debates in 1857 on the 
Divorce Bill an amendment was put in, to the effect that, in order 
to place a wife in a more favourable position, she should be entitled 
to a divorce in the case of the husband’s adultery ‘ under aggravat- 
ing circumstances, it was thought that such a provision was of too 
vague a character, and would put too much discretionary power in 
the hands of the Divorce Court’. And how was this Court to be 
constituted, to whom Parliament would not entrust the power of 
adjudicating on such an additional circumstance? That Court was 
to consist of the six highest judges in the land, with the Lord 
Chancellor as its president. 

How much greater is the trust Germany places in her judges! 


JuLivs HIRscHFELD. 


' Hansard, exlvii. 2029. ‘It would make the rule as to divorce on the part of the 
woman altogether too elastic; for different judges would be found interpreting 
circumstances very differently, and thus the law would become undefined and made 
to depend upon the discretion of a judge.’ 








THE MARRIED WOMAN JUDGMENT DEBTOR. 


YP XHE extent of the changes effected in the law relating to married 

women by the Married Women’s Property Acts, 1882 to 1893, 
is a complex subject, still in course of being slowly worked out by 
judicial decision. One of the most interesting of the questions 
involved is that of the practical result of s. 1 of the Act of 1882, 
or of that section amended by s.1 of the Act of 1893, as limited 
by s. 19 of the principal Act. The question has already received 
considerable attention, the result at present arrived at being so 
remarkable that I venture to think that the last word on the 
subject has still to be said. 

Let us, for convenience’ sake, state an imaginary case, to which 
the Act of 1882, as unamended shall apply. In the exercise of her 
new power of contracting, 4, a married woman entitled to the 
income of property for life for her separate use without power of 
anticipation, enters into a contract, say, buys goods on credit from 
a tradesman. In course of time, the tradesman, being unable to 
obtain his money, brings an action against the married woman and 
obtains judgment, which, according to the recent practice, would 
be in the form approved by the Court of Appeal in Seo/t v. Morley’, 
20 Q. B. D. 132. Between the date of the contract and that of the 
judgment an instalment of the income subject to the restraint on 
anticipation has been in due course paid to the married woman, 
or has at least fallen due. Can this money be reached by any 
process ? 

We know from the case of Pike v. Fitzgibbon (1881), 17 Ch. D. 454, 
that it could not have been reached before the Act of 1882, and, as 
I understand that case, money coming into hand or falling due 
under such circumstances did not owe its sanctity to the shadow 
of the restraint which had formerly lain on it, but simply to the 
fact that at the time of the equitable engagement, (for before the 
Act one could not, in this connexion, speak of contracts stricto 
sensu), it formed no part of the married woman’s free separate 


* It is adjudged that the plaintiff do recover £ and costs (to be taxed) against the 
defendant, such sum and costs to be payable out of her separate property as herein- 
after mentioned and not otherwise. And it is ordered that execution hereon be 
limited to the separate property of the defendant not subject to any restriction 
against alienation, unless by reason of s. 19 of the Married Women’s Property Act, 
1882, the property shall be liable to execution, notwithstanding such restriction. 
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property. Such sanctity as it possessed it shared with any other 
free separate property, from whatever source derived, to which 
the married woman became entitled after the date of the trans- 
action founding the equitable engagement. Since the Married 
Women’s Property Act, 1882, however, it har been held, by such 
authority as to leave the matter no longer open to question, that 
such money, coming in due course into the married woman's hands, 
or merely falling due, before the judgment, can be reached to satisfy 
a judgment founded on such a contract as that described, entered 
into after the date of the Act. 

Let us now state another imaginary case, to which also the Act 
of 1882, as unamended, shall apply. 2, a married woman entitled 
as aforesaid, enters into a similar contract, and the tradesman 
obtains a judgment in similar form, after a similar fruitless attempt 
to obtain payment of his debt. In this case, however, there is not 
in existence at the date of the judgment any such income as had, 
by becoming due between contract and judgment, become free from 
restraint, but while the judgment remains unsatisfied, an instal- 
ment of such income becomes due. Is the judgment creditor so far 
in a worse position than the simple contract creditor that, although 
the judgment debt remains unsatisfied, he cannot in any way reach 
free separate property acquired after the judgment, when the pro- 
perty so acquired has been subject to restraint, and has not fallen 
due until after the judgment? The Court of Appeal has answered 
this question in the affirmative, and, until and unless Hood Barrs v. 
Cathcart, ’94, 2 Q. B. 559, is overruled by the House of Lords, that 
answer must be taken to be the law of England on the point, at all 
events with regard to contracts entered into between January 1, 
1883, and December 5, 1893. 

It is, at first sight, odd that the judgment creditor should be in 
worse case than the simple contract creditor, and one naturally 
looks with interest at the materials and the reasoning upon which 
the conclusion is founded. The length of time allowed to elapse 
before the creditor institutes proceedings, (measured in many cases 
by the astute diligence with which the creditor will have informed 
himself of the terms of settlements and the due dates of payments 
thereunder), and the length of time over which such proceedings 
are from whatever cause protracted, become important factors, if 
the result above stated is good law, in determining out of what 
and how much property the creditor wil] obtain payment of his 
debt. A week’s difference in the date of the judgment may make 
all the difference between immediate recovery of the debt and the 
virtual impossibility of ever enforcing payment. To what, then, 
is this remarkable result due? If any Act of Parliament plainly 





408 The Law Quarterly Review. 
provides that it shall be law, cadit ques/io, so far as anything from 
the point of view of the lawyer, as distinct from the legislator, is 
concerned. If the result is not due to anything on the face of the 
Act, but flows necessarily from the form of judgment, it may be 
important to inquire as to the circumstances attending the evolu- 
tion of that particular form of judgment, and as to the desirability 
of its continued use. If the Act or the judgment, or both Act and 
judgment, not being ex facie clear on the point, has or have been 
judicially interpreted, with the result above mentioned, by any 
tribunal lower than the House of Lords, it may be worth while to 
examine whether such interpretations are consistent and logically 
sound. 

Looking first at the Act of 1882, which I shall assume the 
reader to have before him, it seems from s. 1 that a married woman 
may (/x/er alia) contract with as much freedom as a /eme so/e, that 
she may be sued alone upon her contract, that ‘any damages or 
costs recovered against her in any such action or proceeding shall 
be payable out of her separate property and not otherwise’ (subs. 2); 
that every such contract shall be deemed to be made ‘ with respect 
to and to bind her separate property unless the contrary be shown’ 
(subs. 3); and shall bind ‘not only the separate property which 
she is possessed of at the date of the contract, but also all separate 
property which she may thereafter acquire’ (subs. 4). It is, how- 
ever, provided (s. 19) that nothing in the Act contained shall 
‘interfere with or render inoperative any restriction against 
anticipation at present attached or to be hereafter attached to 
the enjoyment of eny property or income by a woman under any 
settlement, agreement for a settlement, will, or other instrument; 
but no restriction against anticipation contained in any settlement 
or agreement for a settlement of a woman's own property to be 
made or entered into by herself, shall have any validity against 
debts contracted by her before marriage, and no settlement or 
agreement for a settlement shal] have any greater force or validity 
against creditors of such woman, than a like settlement or agree- 
ment for a settlement made or entered into by a man would have 
against his creditors.’ 

It is to be noticed that s. 1, subs. 2 does not in terms say 
that a liability on a judgment has, like a liability on simple 
contract, the quality of binding after-acquired property. The 
Court of Appeal, however, seems to have felt little difficulty in 
deciding that this is so; see //o/thy v. Hodgson (188g), 24 Q. B. D. 
103, and compare both judgments in //ood Barrs v. Cathcart, '94, 
2 Q. B. at pp. 564, 567, 569. In Cor v. Bennelt,’g1,1 Ch. 617, Kay LJ. 
had mentioned the point, expressly withholding his opinion on it 
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(p. 625, line 4), though Lindley L.J., at p. 623, had said, ‘If you can 
find a¢ any time arrears that can be attached, you may attach those 
arrears of the separate estate, although, of course, you cannot attach 
the future income which she is restrained from anticipating.’ 

There must, therefore, be some magic in the free separate property 
acquired since the judgment having been, until after the date of 
the judgment, subject to the restraint on anticipation, which pre- 
vents it from being available, after falling due, to satisfy the 
liability on the judgment. Now it would have been quite a 
possible view of the effect of the Act to hold that s. 19 so modified 
8. 1, Subs.-4 as to make all after-acquired property liable to satisfy 
a married woman’s debt on contract, except what she could not, at 
the date of the contract, have charged, by reason of the restraint 
on anticipation. Unless I misunderstand his judgment, this 
was the view taken by A. L. Smith LJ. (then J.), in Draycott 
v. Harrison (1886), 17 Q. B. D. 147. The decision of the House 
of Lords in Loftus v. Heriot, ’96, A. C. 174, would have made it 
necessary to discard this view, even if the Court of Appeal had not 
previously given decisions inconsistent with it. 

Income, therefore, becoming free from the restraint between 
contract and judgment, is dealt with as after-acquired property 
bound by virtue of s. 1, subs. 4. If the judgment, in such a case 
as that under consideration, were a form of execution, and pur- 
ported, proprio vYgore, to charge or divest the property of the 
person against whom the judgment is given, it would be very 
just to say that it could not affect income at the date of the judg- 
ment subject to restraint, as this would be in the strictest sense 
a contravention of s. 19, and an anticipation of that which the law 
has said shall not be anticipated. Unless, however, the Act provides 
that such a judgment shall differ essentially from the ordinary 
judgment ‘that the plaintiff recover against the defendant £ and 
costs to be taxed,’ we may reasonably expect to find that the 
effect of it is merely to found a liability of a high order, which 
may be in itself a cause of action, or justify satisfaction by some 
process in the nature of execution. Having regard to what has 
been said as to judgment against a married woman binding 
property acquired after the judgment, and as to the contract of 
a married woman binding what she certainly could not have 
charged at the date of the contract, sc:/icef, income becoming free 
from restraint between contract and judgment, it is not easy to 
see why, in any process of execution against a married woman's 
property, anything may not be taken which is at the date of that 
process found to be free separate property. The experiment of 
bringing an action on a judgment against a married woman, with 
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a view of testing whether income becoming free between the two 
judgments would be available to satisfy the second, does not seem 
to have been tried. I venture to think that, as the authorities 
now stand, the Court would find itself, in such a case, in a curious 
dilemma. 

So far, then, as the Act of 1882 is concerned, it seems difficult to 
find reasons which justify the proposition that contract may bind 
income which could not have been charged by the married woman 
at the date of the contract, (provided that the restraint is off such 
income at the date of the judgment), equally with any other after- 
acquired property, but that such income, falling due after judgment 
is for ever sacred, though other property acquired after the judg- 
ment may be attached. The two elements of the proposition seem 
strangely inconsistent. There are two interpretations which seem 
to me to have the merit of consistency; the first, that all income 
which could not, by reason of the restraint, have been charged by 
the married woman at the date of the contract is sacred; the 
second, that while the judgment is unsatisfied, any process in 
the nature of execution on the judgment is capable of reaching 
anything found to be free separate property at the date of the 
process. The first is, for reasons already given, not now arguable ; 
whether the second will ever be declared correct in Jaw remains 
to be seen. 

So far on the assumption that the Act does not provide that 
judgment against a married woman shall differ essentially in effect 
from the common judgment against a defendant not a married 
woman. It is now important to consider the judicially approved 
form of the judgment in the first case—how important appears 
from this, that the matter in issue in /ood Barrs v. Cathcart seemed 
to the Court which decided the first appeal to be ‘ concluded by the 
form of judgment which was adopted and settled by this Court 
in Scott v. Morley.’ Before leaving the Act of 1882, however, it 
is proper to observe that the Act of 1893 has, so far as concerns 
contracts entered into after December 5, 1893, effected some 
changes in the law on which I propose to say a word or two later. 

In what form judgment against a married woman was to be 
drawn was a question not settled until after some experiments, the 
outcome of which was the form settled by the Court of Appeal in 
Scott v. Morley (1887), 20 Q. B. D. 120, at p. 132. It is important 
to observe what was the matter actually decided in that case, and 
leading to the framing of the form, or, to speak more correctly, to 
the variation, in some details, of the form then in use. The judg- 
ment was intended to make it clear that the Married Women’s 
Property Act, 1882, did not make a married woman liable, in cases 
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to which that Act applied, to committal under s. 5 of the Debtor's 
Act, 1869. The new liability introduced by the Act is ‘ proprietary, 
not personal,’ an expression which raised some difficulty until 
explained by the Court of Appeal in Ho/thy v. Hodgson". 

The Court of Appeal in Sco/t v. Morley set at rest the question 
left undecided by the same Court in Meager v. Pellew (1885), 14 
Q. B. D. 973, and arrived at the same result, though not by the 
same process, as the Divisional Court in Draycott v. Harrison (1886), 
17 Q. B. D. 147. The form approved in Scott v. Morley seems to 
me to differ from the form theretofore used, in containing the 
words, (introduced to give effect to the matter actually decided in 
the case), ‘to be payable out of her separate property, as hereinafter 
mentioned, and not otherwise. This is merely an introduction of 
the closing words of s. 1, subs. 2 of the Act of 1882, p/us the words 
‘as hereinafter mentioned,’ apparently intended to draw attention 
to the provision limiting execution, which in turn is founded on 
s. 19. This provision limiting execution—observe, in passing, that 
the limitation is not ‘to the separate property of the defendant not 
now subject to any restriction, &c..—was no novelty when the 
Court of Appeal decided Scott v. Mor/ey. It had been, (apparently 
with a trifling verbal difference), in the original judgment in the 
case, and its evolution may be traced through the judgments in 
Draycott v. Harrison and Meager v. Pellew and the language of Lord 
Field (then J.), in Bursil/ v. Tanner (1884), 13 Q. B. D. 691. I do 
not find the language in the last-mentioned case altogether clear, 
but there seems no reason for supposing that the learned judge 
had such a problem as that presented by Hood Barrs v. Cathcart 
before his mind, or that he intended to do more than insist that 
the limitations of s. 19, whatever they might involve, should be 
referred to on the face of a judgment against a married woman. 

The result of this examination seems to be that there is no 
ground for supposing that the form approved in Scoft v. Morley 
purports to extend or curtail the rights and liabilities created by 
the Act. If this is so, the question of the construction of the 
judgment is the same as the question of the construction of the 
Act. If there is nothing in the Act which exonerates income, 
formerly subject to restraint, from being available to satisfy a debt 


' It seems clear from the judgments of Lord Esher and Lopes LJ. in this case 
that the effect of a judgment against a married woman, in the form settied in Scott 
v. Morley, does not in their opinion differ, save in detail, from the effect of the 
common judgment. This result is indeed suggested by a comparison of the two 
forms. An attempt is made in the text to examine what this difference of detail 
involves, in matters other than the questions of liability to imprisonment and 
bankruptcy. In passing, I venture to suggest respectfully that Lopes LJ. uses 
exactly the right phrase when he says that a judgment against a married woman is 
‘only enforceable against her separate estate not subject to restraint on anticipation.’ 





412 The Law Quarterly Review. =~ — (No. LI. 





on a judgment dated before the income became free, there is 
nothing in the form which brings about this result. If the Act is 
satisfied with insisting merely that no process shall attach or deal 
with property still subject to restraint, the form carries the Act no 
further. If it had purported to do so, it would have been objection- 
able, as going beyond the power of the Court. 

It is, to my mind, important to observe the last words of the 
form, referring as they do to the last clause of s. 19, because they 
seem to point to what is contemplated as amounting to an invasion 
of the restraint, and forbidden in the ordinary case. Given certain 
circumstances, the restraint on anticipation may be set at naught 
in the strict sense; for example, a married woman's life interest 
with restraint on anticipation may be treated as a free life interest 
to her separate use. No one suggests that this could be done in 
a case in which those circumstances did not exist, but it is obviously 
another thing to say that the married woman’s free separate 
property at the date of a proposed process of execution must be 
carefully sifted, and such part of it as consists of income which has 
become free from restraint since the judgment be set apart as 
sacred, and the rest, including income which has become free 
between contract and judgment, marked as fair game for the 
unsatisfied judgment creditor. While this last-mentioned income 
is available, one is entitled to look for strict proof of the proposition 
that to take the first would amount to an invasion of the restraint 
on anticipation. 

To turn now to the cases, some of which have been necessarily 
referred to in the course of the discussion of the Act and the 
judgment. The reader will hardly need to be reminded of the facts 
in Hood Barrs vy. Catheart,’94,2 Q. B. 559. It is sufficient to state 
the question which the Court of Appeal in the two appeals in that 
case addressed itself to answer. ‘The question is,’ said Lord 
Davey, (then L.J.), at p. 561, delivering the judgment of a Court, 
the other members of which were Lord Esher M.R. and A. L, 
Smith L.J., ‘whether any arrears of rents becoming due after the 
date of the judgment, as to which Mrs. Cathcart was at that date 
restrained from anticipating, could be taken by means of a receiver 
or sequestrator, appointed after they became due, or by any other 
means in satisfaction of this judgment.’ ‘The short question is,’ 
said Kay L.J., at p. 568, speaking for Lord Esher M.R., himself, 
and A. L. Smith L.J., ‘whether a receiver can be obtained of 
arrears of income of a married woman which accrued due after the 
date of the judgment where such income was settled to the separate 
use of the married woman with the usual restraint upon anticipa- 
tion.’ A special interest attaches to the second judgment, in that 
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it incidentally affirmed the proposition that the restraint on 
anticipation continued until actual payment to the married woman, 
however long that might be after the due date of payment. Con- 
sequently, money due before the judgment, but remaining unpaid 
over the date of the judgment, was as sacred as money falling due 
after the judgment. This proposition, which was not necessary to 
the decision, and on which the Court in the first appeal deliberately 
abstained from committing itself, was eventually exploded by the 
House of Lords in Hood Barrs v. Heriot,’g6, A.C. 175, after giving 
considerable trouble in the meanwhile ; (see P///ers v. Edwards (1894), 
71 L.T.N.S. 788, Lord Herschell’s judgment in Hood Barrs v. 
Heriot, and S.C. sub nom, Loftus v. Heriot, ’95, 2 Q. B. 212). It is 
interesting, in passing, to observe that Kay L.J., in Cor v. Benne/t, 
91, 1 Ch. 617, at p. 624, took the view ultimately adopted by the 
House of Lords. 

Before reverting to [/vod Barrs v. Cathcart, it should be remarked 
that the success of the appeal in Hood Barre v. Heriot led to a case 
of Whiteley v. Edwards,’,6, 2 Q. B. 48, which directly challenged the 
correctness of the actual decision in //vod Barrs vy. Cathcart, but the 
Court of Appeal, (Lord Esher M.R. and A. L. Smith L.J_), followed 
its own decision, on the ground that the substance of it had not 
been overruled by the House of Lords. 

Returning now to the judgments in [ood Barrs v. Cathcart, it will 
be seen that in them many cases, including several to which the 
Act of 1882 did not apply, were passed under review, and that in 
each judgment the Court, finding no direct and binding authority 
on the point in debate, proceeded, on grounds which it stated, to 
lay down the law. Though the lines of argument somewhat differ, 
the results arrived at in the two judgments seem to be the same. 
If there is any difference, I should be inclined to find it in the more 
express declaration in the first judgment that income becoming free 
after judgment is sacred as well in the married woman’s own hands 
as before it reaches them. After reviewing the cases, and referring 
to the relevant sections of the Act, Lord Davey made some observa- 
tions on the history, purpose, and binding force of the restraint on 
anticipation. ‘ It would, in our opinion,’ he continued, * be contrary 
to principle to hold that either by suing as plaintiff or by doing 
any act or suffering any default which renders her liable to be sued, 
she can free her property from the fetter. So far from modifying 
the effect of the restraint as it existed before the Act, it appears to 
us that the Act carefully preserves it to the same extent as it 
existed previously.’ After some observations, already referred to, 
as to the matter being really concluded by the form of the judgment, 
his Lordship continued : ‘ If we were to allow successive receivership 
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orders to be issued as the rents or income not due at the date of the 
judgment fell due, we should be giving an anticipatory operation 
to the judgment—we should be so far overriding the restraint on 
anticipation, and we should, in our opinion, be giving a wrong 
construction to the judgment. There is no magic in making a new 
order on each occasion. If the object can be effected in substance, 
it might as well be done by one order empowering the receiver or 
sequestrator to receive the income or rents as they fall due. We 
are therefore of opinion that full effect may be given to the pro- 
visions of the Married Women’s Property Act, 1882, by holding that 
the Court has jurisdiction to order the debt, damages, or costs 
recovered against a married woman to be paid out of any separate 
estate which at the time of the judgment she has power to make 
liable for her engagements, including any after-acquired property 
which is not subject to a restraint against anticipation ; but that the 
Court has no jurisdiction to order payment out of separate income 
which at the date of the judgment she is restrained from antici- 
pating, although such income may be in arrear or in her hands 
when execution is sought to be levied upon it.’ 

It is with the greatest deference that I suggest that these 
observations are open to criticism. I submit that it was not neces- 
sary, before the Act, to invoke the doctrine of restraint on anticipa- 
tion to protect instalments of income, which had fallen due, and so 
become free, against the attacks of those who before the falling due 
had become, #u4 modo, creditors of the married woman in respect of 
her separate estate. Such instalments could not be reached because 
no free separate property acquired after the date of the equitable 
engagement could be reached. To this latter doctrine the Act of 
1882 gave its death-blow. Since the Act, it is submitted, a married 
woman's contract does not purport to charge her property present 
or to come any more than it would have done had she been a feme 
sole, but fixes on her a continuing liability, which prevents her from 
saying, at any time before it is discharged, that any free separate 
property of hers at that time is not liable to the creditor’s attack. 
That this is the case with instalments of an income subject to 
restraint, when those instalments become free between contract and 
judgment, is clear from the passage just quoted, and I have already 
observed on what seems te me the curious inconsistency which 
denies to a judgment debt what it grants to a simple contract debt. 
I find no indication that this consideration, whatever it may be 
worth, presented itself to the mind of the Court in either of the 
judgments in Hood Barrs vy. Cathcart. 

On the remarks, above quoted, of Lord Davey on not allowing 
successive receivership orders to be made as income or rents become 
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due, on the ground that this would be substantially the same as 
a charge expressly overriding the restraint, I respectfully submit,— 
having the doctrine as laid down in Hood Barrs v. Heriot before my 
mind—that there is really a cardinal difference between the two 
things. The difference seems to me to be this,—that an order 
empowering beforehand the receiver or sequestrator to receive the 
income or rents as they fall due gives the married woman no chance 
of dealing with the money. It is an overriding of the restraint in 
the strict sense. If the judgment creditor is reduced to successive 
orders after the successive instalments become due, and so free, the 
married woman, having ex necessitate rei the advantage of the situa- 
tion, can exercise her diligence in getting the instalments from the 
trustees if they are in hand, or effectually alienating them if they 


are not '. 
The result, then, seems to be that the present state of the law is 


due, for the most part, to a misapprehension of the nature of the 
judgment against a married woman, and of the manner in which 
such a judgment ‘ binds’ the married woman’s separate estate. The 
due distinction between judgment and execution seems to me the 
key of the puzzle, but in propounding so simple a solution, and 
necessarily suggesting that it has been overlooked by judges of 


' It is interesting to observe the repugnance with which certain learned judges 
have regarded the notion of a creditor lying in wait to intercept income, once sub- 
ject to restraint, but now due, between the hands of the trustees and those of the 
married woman. I think some feeling of this kind actuated Mathew J. in his 
judgment in Draycott v. Harrison. We have seen that Kay L.J. (speaking for the 
Court of Appeal), was prepared to go the length of saying that the restraint lasted 
until actual payment into the woman’s hands. There is a remarkable case which 
seems to have escaped the notice of the Court of Appeal in Hood Barrs v. Cathcart, 
though it seems, (whether rightly decided or not), to be more in point than any of 
the cases reviewed by the Court. I refer to Galmoye v. Cowan and Brown, 58 LJ. 
Ch. 769 (1889, Chitty J.). In this case, to confine myself strictly to the relevant 
matter, a married woman had brought an action in 1884, which was in February, 
1885, dismissed with costs, which were not paid. On May 1, 1889, a sum of money, 
being one half-year’s income of a fund settled on the married woman for her sepa- 
rate use without power of antic!pation, became due. The defendant had, on May 29, 
obtained a garnishee order nisi for the attachment of this sum, which remained in 
the hands of a receiver in an administration action. Chitty J. refused an applica- 
tion to make absolute this order on the remarkable ground that, although the 
restraint on anticipation was off, the judgment creditor was not entitled to use his 
diligence in intercepting the money between the receiver and the married woman. 
He suggested, however, without deciding it, that the money, once in the woman's 
hands, might at some undefined period become available to satisfy the judgment 
creditor. From the point of view of Lord Davey, the learned judge did not go far 
enough, from the point of view of Kay L.J., he was not right in saying that the 
restraint was off before payment. From the point of view which I have, with sub- 
mission, tried to present as the right one, he went too far One thing is clear from 
Hood Barrs v. Heriot, that the interception of overdue income by a diligent judgment 
creditor is not per se an invasion of the restraint on anticipation. The married 
woman has, as I have said, the advantage of the situation in any case, and it is 
satisfactory to know that the judgment creditor’s diligence against a debtor often, 
I am afraid, cynically dishonest, will not in future be deprived of its fruits by 
reason merely of the imaginary after-influence of a restraint which has ceased to 
exist, so far as the property sought to be attached is concerned. 
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high eminence, I feel much self-distrust. I should feel more if 
I did not think that some hints in favour of the view which I have 
ventured to advocate may be collected from certain judgments 
already referred to, and from the judgments of the Lords in Hood 
Barrs v. Ileriot. Tt is to be hoped that some litigant will have 
enough courage and tenacity to do the lawyers of England the 
service, in the pursuit of his own interest, of taking a case like 
Hood Barrs vy. Cathcart or Whiteley v. Edwards to the House of Lords. 
Whatever the decision might be, a difficult problem would receive 
elucidation. 

A word has still to be said on the law applicable to contracts 
entered into by married women after December 5, 1893. The law 
applicable to such contracts is the Act of 1882, as amended and 
partially repealed by the Act of 1893. It should be observed that, 
so far as such contracts are concerned; subss. 3 and 4 of the principal 
Act are repealed and certain provisions substituted which have the 
effect of making Sfogdon v. Lee,’g1, 1 Q. B. 661, and Beckett v. Tasker 
(1887), 19 Q. B.D. 7, no longer law. Section 1, however, of the 
amending Act which introduces these novelties, designed to defeat 
the formerly successful evasions of ‘no separate property at the 
date of the contract,’ and ‘discoverture following contract,’ ends 
with a proviso which will probably cause some difficulty in the 
future: ‘Provided that nothing in this section contained shall 
render available to satisfy any liability arising out of such contract 
any separate property which af ‘hat time or thereafter she is 
restrained from anticipating.’ What is the meaning of the words 
in italics? Do they add anything to s. 19 of the principal Act, 
which is not touched by the amending Act? No time is mentioned. 
There seems nothing to suggest the date gf the judgment; it might 
mean either the date of the contract or the date of the married 
woman’s property being directly attacked to obtain satisfaction, 
sc. the date of some process of execution. If it means the former, 
flood Barra v. Heriot, 80 far as the principle involved in the restora- 
tion of the order of Day J. is concerned, will soon be no longer 
law, and the law under the Act as amended will, in this particular 
regard, resemble that view of the effect of the unamended Act 
which seems to have approved itself to A. L. Smith L.J. in Draycott 
v. Harrison. This would be more consistent than the result 
arrived at, under the unamended Act, in Hood Barrs v. Cathcart, but 
it would be strange that a section which is obviously intended to 
favour in some particulars the creditors of a married woman, should 
by a proviso materially diminish, in another and most important 
particular, the protection given to them by the existing law, while 
the section immediately following strikes a severe blow at the 
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married woman by enabling the Court, for the purpose of payment 
of costs in actions instituted by her or on her behalf, to override, 
in the strictest sense, the restraint on anticipation. Kay LJ. in 
the last paragraph of the judgment delivered by him in Hood Barrs 
v. Cathcart, says that the amending Act does not ‘seem to affect, as 
to future contracts and judgments,’ the question decided in that 
case. It may therefore be concluded that he took the words ‘at 
that time’ to refer to the date of the judgment, but, with the 
greatest respect, 1 am unable to divine the reasons on which this 
dictum is founded. 

It is perhaps due to my own prepossessions that I am inclined 
to think the words refer to the date of execution. That is really 
the time at which ‘satisfaction’ is obtained from a recalcitrant 
debtor, and at which the question of ‘availability’ most naturally 
arises. It seems to be fated that the Married Women’s Property 
Acts shall give the greatest possible trouble to lawyers and judges. 
When this particular puzzle presents itself for solution,—as it is 
sure to do before long,—it is to be hoped that a House of Lords 
decision on a case on all fours with J/ood Barrs v. Cathcart will have 
given the Court at least the advantage of precise and authoritative 
information as to what was the true state of the law at the date of 
the amending Act. 

T. K. Norra. 


[ Nore.—For an ingenious but unsuccessful attempt to get hold 
of money becoming free after the date of an order giving the 
plaintiffs leave to sign final judgment under Order 14, but before 
the signing, purposely delayed, of such final judgment, see Colyer 
v. /saacs, 13 Times L. R. 575, decided by the C. A. (Lord Esher M.R., 
A. L. Smith and Rigby L.JJ.) since this paper was in type.] 








THE GROWTH OF THE DEBENTURE. 


FPXHAT constitutions are not made but grow, once a paradox, is 

now a truism, but it would be too optimistic to say that 
lawyers have as yet assimilated this truth. We still far more 
often speak of law as a building—something put together by art 
and man’s device—than as a living growth, an integral part of the 
social organism. 

But what do we mean by growth? How do laws and legal 
instruments grow? The primal mystery of growth, who shall 
penetrate? But regarding secondary causes only we may say that 
growth is determined by environment, which translated into 
common language means, in the case of law, determined by social 
needs and necessities. Take marine insurance for instance. The 
merchant sees his richly freighted argosies swallowed up in the 
yeasty waves, the dangerous rocks 


‘Enrobe the roaring waters with his silks.’ 


He finds himself, like Antonio, reduced in a moment from affluence 
to beggary. The pressure of the risk compels him to cast about for 
a means of meeting it—stimulates invention. Other people see 
their way to doing a profitable business as insurers or brokers, and 
co-operate. Time and experience work out a mercantile system of 
insurance on a sound financial basis. Then disputes arise. The law 
is appealed to and judges have to adjudicate on the new species of 
contract, to adapt old principles—with the necessary variations— 
to interpret and enforce it; and thus by degrees the great limb of 
contract throws out a new branch with many lesser branches 
growing out of it: life insurance, fire insurance, accident insurance, 
employer's liability insurance, licenses insurance, mutual insurance 
and many others, each elaborated in time on lines adapted to the 
subject-matter of the contract. Debentures are a striking instance 
of this species of growth. They belong to the great limb or branch 
of mortgage which has its roots deep down in the borrowing and 
lending necessities of human nature, necessities which have shaken 
early societies to their foundations. Mortgages, bills of sale, deposit 
of title deeds, pledge, lien, hypothee are some of the forms which 
these borrowing and lending transactions have assumed; but 
common as they are and large as is the amount of property secured 
by them respectively, they are being fast outstripped by the giant 





The Growth of the Debenture. 419 








growth of the debenture. This rapid growth and popularity of 
the debenture as a form of borrowing is due of course to the 
enormous expansion of joint-stock enterprise which dates from 
the adoption of the limited liability principle. The debenture has 
‘grown with its growth and strengthened with its strength.’ 
Enormous sums are now invested in debentures and debenture- 
stock, and the amount is every day increasing. The inevitable 
result follows. New circumstances arise, new methods are adopted 
by commercial men, new safeguards are needed, and in obedience 
to these new movements and influences of the environment the 
debenture is correspondingly fashioned, differentiated, elaborated, 
following in its development, like all other natural growths, the 
line of least resistance. 

Debenture is only the Latin word ‘debentur.’ This word was 
the first in a form of acknowledgment of indebtedness used by the 
Crown in old days and given to the king's servants for payment of 
their wages or board-wages. The Liber Niger (Househ. Ord. E. 66) 
gives directions—‘That none other person make such debentures 
or bylles but the Clerks of the Offyee so that their writing or hand 
may be certainly known to them that are in the Countyng House.’ 
Similar debentures were given to soldiers in the nature of a bond 
or bill to charge the Government to pay the soldier-creditor or his 
assigns the sum due upon the auditing the account of his arrears 
or by way of compensation to colonists for depredations of the 
enemy. Debentures were likewise used in the Exchequer and in 
the Custom House. 

Here, in different guises, we have what is the essence of the 
primitive debenture, an admission of indebtedness, importing, as 
Chitty J. said in Edmunds vy. Blaina Furnaces Co. (36 Ch. D. 215, 218), 
an obligation or covenant to pay. From this root, slender as it 
is, have branched all the variety of forms with which the City 
of London is now familiar—Debentures to Bearer, Registered 
Debentures, Perpetual Debentures, Mortgage Debentures, Debenture 
Bonds, Debenture Stock, Trust or Covering Deeds, Debenture 
Stock Certificates to Bearer. How? Let us see. A debenture need 
not be, and in its origin clearly was not, one of a series, but it is 
now almost inseparably associated with a serial form. An issue 
of debentures is in effect one great contributory charge made up of 
a series of securities identical in form and amount. It is an 
adoption for the purposes of a company’s borrowing of the same 
co-operative principle which has proved so successful in the raising 
of share capital. To get a single person to lend £100,000 to a 
trading company would be a difficult matter—the risk is too 
great—but it is comparatively easy to get a thousand persons to 
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subseribe £100 each. The idea of borrowing in this way—by 
a series of concurrent mortgages—was first sanctioned, if not 
suggested, by the Companies Clauses Act, 1845. By the form of 
mortgage deed scheduled to this Act the company in consideration 
of the sums advanced by the mortgagee—which as yet were not of 
uniform amount— assigns to him the undertaking of the company, 
its calls and tolls. All the mortgages are to rank without any 
preference one over another by reason of priority of date, and each 
is transferable by deed. The debenture of the trading company, 
when once the serial form was adopted, had to be framed on 
similar lines. Debenture holders of the same issue had to rank pari 
passu and without any priority one over another, and each had 
to be free at the same time to transfer his share of the security. 
The equality of debenture holders—which implies that one cannot 
get a benefit for himself at the expense ‘of the others—has from the 
first been fully recognized as a necessary incident of a sound issue 
of debentures, but freedom of transfer has only been reached 
by slow degrees. A debenture is a chose in action and as such 
subject prima facie to all equities existing between the company 
and the transferor. A company cannot attach the incident of 
negotiability to an instrument like a debenture which is not 
negotiable by the law merchant by custom or statute, but it may 
estop itself as against a bona fide transferee from setting up equities 
between itself and the original holder either by the form of the deben- 
ture representing it to be free from such equities or by dealing with 
the transferee on the footing of its being free. What form of words 
would do and what would not has been discussed in a number of 
cases, but the condition now commonly endorsed that the debenture 
is to be transferable free from any equities between the company 
and the original or any intermediate holder leaves no room for doubt. 
There are not wanting signs that this negotiability by estoppel 
is likely to be superseded by a real negotiability, by mercantile 
custom. A large number of bankers and merchants are already 
in the habit of treating debentures to bearer as negotiable instru- 
ments on the same footing as bills or promissory notes, and if this 
usage attains the dignity of a custom the negotiability of the 
debenture is accomplished. Scrip certificates to bearer of debenture 
stock are already recognized by the law merchant as negotiable. So 
far then the debenture is an acknowledgment of indebtedness by 
a company with an undertaking to pay the holders of the series 
pari passu ; but the undertaking—this is the noteworthy fact—is an 
undertaking to pay not immediately but at a deferred date, usually 
fixed now at ten or fifteen years from the time of issue. This is 
matter of business convenience. The borrowing company does not 
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want to be called on to repay, nor does the lender want to be re- 
deemed. He has a good investment and does not care to be paid off 
so long as his money is safe. If it is imperilled he wants the right 
to be repaid immediately. Hence the conditions commonly endorsed 
for acceleration of payment in such events as default in payment of 
interest or on winding up. But the most important consequence of the 
deferring of payment is that it has established a charge as an inte- 
gral part of the debenture. The holder of a mere debenture bond 
payable ten or fifteen years after issue would, as James L.J. pointed 
out, be actually in a worse position on a winding up than an 
ordinary creditor. To redress this disadvantage the company gives 
the debenture holder a charge on the company’s property, and so 
much has the charge become nowadays part and parcel of a deben- 
ture that a prospectus which offered the public ‘debentures’ which 
did not give a charge would run a grave risk of being stigmatized 
as fraudulent. The earlier forms leave this charge very much in 
doubt, marking the transition. This genesis of the charge has 
further determined its character. The debenture holders have to be 
secured, but the company has also to be left free to carry on its 
business and deal with and dispose of its property just as if no such 
charge existed. From these two conditions comes the ‘floating 
charge’ with which we are now so familiar. This charge was 
defined by Jessel M.R. as a charge on the property of the company 
as a going concern, subject to the powers of the directors to dispose 
of the property while carrying on its business in the ordinary 
course. If any of the events—indicating insolvency—specified in 
the debenture occur or if the security is imperilled, the debenture 
holders can intervene by a receiver and the floating charge then 
becomes fixed—crystallizes. The advantages of this kind of charge 
to borrower and lender are obvious. The company can carry on 
its business freely, sell, mortgage. or pledge any part of the subject 
matter of the charge, though not the whole—that would not be 
in the ordinary course of business (//u/buck v. Helms, 56 L. T. 232). 
The debenture holders on the other hand have the entire trade 
assets to secure them and can swoop down at the first signal of 
distress: while their charge has been constantly growing in com- 
prehensiveness. Uncalled capital was for a long time outside it. 
Now it is swept in with the rest. 

So long as the company’s business is a prosperous one, this power 
of creating mortgages and charges ranking in front of the debenture 
holders’ security is innocuous, but it becomes fraught with danger 
if the business is an unsuccessful one, or if the company loses 
a. large part of its capital ; and in view of this contingency a practice 
has grown up—einbodied in a common condition—of adding a quali- 
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fying clause to the effect that the company shall not be at liberty to 
create any mortgage or charge ranking in priority to or pari passu 
with the said debentures. 

This qualifying clause is one of doubtful expediency. It may 
seriously embarrass the company if it wishes to borrow, for every 
tittle of its property is pledged to the debenture holders, and to get 
the debenture holders’ consent to the postponement of their charge 
is a troublesome matter, even when the debentures are registered, 
still more so when they are issued to bearer. 

A floating charge, though it nets all the available assets, is only 
an equitable security, and under the above-mentioned power of 
postponing and stress of financial embarrassments may vanish alto- 
gether. Hence, where the sum borrowed on debentures is large, it 
has become usual to supplement the floating charge by a mortgage 
of specific property embodied in what is commonly called a cover- 
ing or trust deed. One object of such trust deed is to vest the 
legal estate in the principal part of the security subject to a license 
to the directors of the company to use the property for the ordinary 
business of the company including power to create mortgages or 
charges ranking in priority to the debenture holders’ security. 
Another object of the trust deed is to declare the respective rights 
of the company and of the debenture holders with greater fulness 
and precision than can be done in the conditions endorsed on the 
debenture, to provide for the appointment of a receiver and for 
a sale, if necessary, of the property in the event of the company 
becoming insolvent. But the chief use of a debenture holders’ trust 
deed is to constitute persons—the trustees of the deed—to act on 
behalf of the debenture holders. The debenture holders are a large 
and fluctuating body with no means of acting together or watching 
over their common interests. The trust deed organizes them. It 
enables the trustees to act for the debenture holders in ordinary 
matters, and in those which involve responsibility to summon 
meetings. And though the deed as at present drawn is long and 
cumbrous, and probably never inspected by nine out of ten of the 
debenture holders, it serves so useful a purpose that it is not likely 
to be dispensed with. Some of its advantages are however obtain- 
able by endorsing on the debenture in addition to the conditions 
usually endorsed, a power to appoint a receiver, a power of sale, 
a power of compromise, and a power to summon meetings. The 
Stock Exchange Committee have recently insisted on several 
important modifications of a debenture holders’ trust deed as a con- 
dition of obtaining a quotation, a fact which illustrates forcibly the 
manner in which business methods are ever moulding the law. 

Redemption is an inseparable incident of all mortgages, and 
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debentures are no exception ; but here again the debenture has been 
and is being moulded by the special exigencies of the security. It 
would be—or might be—very inconvenient to a company to have 
to redeem its whole debenture debt at the date fixed for repayment, 
but it is very convenient to a company to be able to redeem its debt 
by degrees, and this is what the debenture conditions now provide 
for—redemption by annual drawings, and the formation of a sinking 
fund to provide the means of redemption. The disadvantage to 
a debenture holder of being redeemed prematurely is compensated 
by his being paid a premium of five or six per cent. on the par 
value on redemption. As, however, a company may find itself 
unable to fulfil its expectations in respect of redeeming, a qualifica- 
tion reserving power to the company to re-issue the redeemed 
debentures is desirable, nay necessary, for this privilege is one 
for which the company must expressly stipulate with the debenture 
holders, and for this reason, that a reissue of redeemed debentures 
has the effect of depreciating the security ; it lets in more persons to 
rank against the assets with the unredeemed debenture holders. 

One promising shoot the Court of Appeal has just lopped off— 
the specific performance of contracts for debentures. The ordinary 
rule is that the Court will not specifically enforce a contract to 
make or take a mere loan of money. It leaves the parties to their 
remedy in damages on the assumption that the borrower can get 
his money elsewhere, and damages are therefore an adequate redress. 
Whether this rule covered debentures was an open point. In 
a recent case—TZhe South African Territories Limited vy. Wallington 
(97, 1 Q.B. 692)—Wright J., in obedience to a true evolutionary 
instinct, held that it did not, and there are very good reasons—too 
long to enter into now—why this species of contract should not be 
fettered by an old-fashioned rule of the sort. The Court of Appeal 
has however preferred to take a technical view, and for the moment 
the development of the debenture in this direction is arrested. 

The remedies of debenture holders exhibit a similar process. 
At first the remedy was an action to realize the security, and the 
debenture holder suing on behalf of all got a receiver, and 
finally a sale ; then he was allowed to have a receiver and manager 
to carry on the business, with a view to a beneficial sale; next he 
was held entitled to present a winding-up petition, if his interest 
was in arrear, and the undertaking of the company being a public 
one was further held no bar because if even a public undertaking 
cannot be carried on, it ought to be wound up; only recently it has 
been held that a debenture holder may have a decree of foreclosure, 
but for this purpose all the debenture holders must concur (/n re 
Continental Oxygen Co.,’97,1 Ch. 11). A power of sale is not un- 
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frequently also inserted in the conditions of a debenture—always in 
a trust deed securing them. Thus the remedies have ramified. 

The under-writing of debenture issues, the insurance of deben- 
tures, of debenture interest and of premiums, and the payment of 
interest by coupons are other instances of how the debenture is being 
elaborated by new business methods. 

Debenture holders with a floating charge were certain sooner 
or later to come in conflict with execution creditors. They did 
come in conflict in Ja re Opera Limited ('g1, 3 Ch. 260, C.A.), and 
In re Standard Manufacturing Co. (’91, 1 Ch. 627, C.A.), and the 
debenture holders prevailed. Not a little odium has attached to 
debentures in consequence, and where the company is a going one, 
not without justice. Debenture holders’ security is subject to the 
company’s business being carried on in the ordinary course, and it 
is in the ordinary course of business for a company to pay its debts 
(Willmott v. London Celluloid Co., 34 Ch. D. 147); yet as soon as the 
creditor takes steps to enforce payment of his debt by ordinary 
process of law, the debenture holders can intervene and compel 
surrender of the goods seized at any time before the sheriff has sold 
and handed over the proceeds to the execution creditor. This 
hardship is accentuated in winding up, when the whole body of 
creditors find themselves postponed to the debenture holders. But 
in weighing the hardship it must not be forgotten that creditors in 
these days know, or must be taken to know, of the existence of 
debentures in most companies, and it is their own fault if they go 
on trusting a company without good evidence of its solvency. The 
mere word ‘Company’ seems to exercise some mysterious magic 
over the minds of persons dealing with a company seemingly on 
the ‘omne ignotum pro magnifico’ principle. 

The debenture in some of its developments, it must be admitted, 
tends not only to the discomfiture of the unsecured creditor, but to 
the defeat of the disciplinary powers conferred on the Court under 
the Winding-up Act, 1890, for purposes of investigation, for misfeas- 
ance proceedings against delinquent directors and promoters, for 
criminal prosecutions, &c. Misfeasance proceedings may, of course, 
swell the assets—we have had indeed the strange spectacle lately of 
such misfeasance claims being put up to auction, but they constitute 
mostly an extremely dubious asset. The debenture holders who 
are masters of the situation know this, and at once say, we are not 
going to have our property wasted in speculative proceedings how- 
ever edifying the result may be to the morals of the city. No funds 
are forthcoming from any other source, and the winding-up 
machinery is accordingly paralyzed. It has been suggested by way 
of remedy that a company’s borrowing powers should be restricted 





Oct. 1897.) The Growth of the Debenture. 125 





—that uncalled capital, in particular. should not be chargeable ; but 
these proposals have been negatived by the committee of experts 
known as Lord Davey’s Committee. It would be unfair that 
a company should not be able to avail itself of all its resources in 
the keen competition of modern business. 

In debenture stock we find the debenture throwing out a new 
branch which is every day growing in public favour. As a security 
it stands on the same footing as debentures, but it has this special 
advantage that it can be dealt with in sums of any amount. A new 
departure—noticeable in some recent issues—-is calculated to 
enhance its popularity and utility. This is the reduction in the 
amount at which the stock is issued. Formerly debenture stock 
was seldom issued in amounts of less than £20. Now (following 
the example of the railway companies, which began some time 
ago) it is offered for subscription in amounts of £1 and multiples 
thereof. Debenture stock is thus brought within the reach of the 
smallest investor. 

Such are some of the developments of the debenture. They are 
only a few, but they serve to show how a simple instrument may 
ramify under the stimulus of commercial activity. What is to be 
borne in mind is that in these matters the mercantile community is 
the real legislator. The draftsman puts into shape, judges define 
and harmonize, Parliament gives its imprimatur, but it is mercantile 
custom and mercantile convenience which make the law. This is 
the secret of a living law. 

Epwarp MANson. 








THE STATUS OF BRITISH COMPANIES IN FRANCE. 
La Construction, Lip. 


N the April number of this Revrew (p. 115) we called the 

attention of our readers to an important decision of the French 
Court of Cassation on the position of British Companies carrying 
on business in France. 

We now propose to deal with the subject more fully. 

The facts of the case were as follow :— 

La Construction, Lid., was registered as a British limited company 
in May, 1888. The subscribers of the memorandum of association 
and the first directors were British subjects exclusively. In 1890 
three Frenchmen were elected directors in the place of three retiring 
Englishmen, and it was at the same time decided in genera] meeting 
that thenceforward the Poard meetings might be held in France. 

The Company bought land and erected a casino with money 
advanced by one of the new French directors. He was repaid in 
February, 1894, by the allotment of a certain number of fully-paid 
shares to his nominees. Debentures at or about this time were 
issued on a mortgage of the company’s real property in France, and 
were guaranteed by The Brewers’ and General Fire Insurance and 
Guarantee Corporation, Ltd. 

Meanwhile a private creditor of the French director who had 
advanced the money to the Company obtained a judgment against 
him, and, as permitted by French law, he registered this judgment 
as a general mortgage against any real property the debtor might 
possess. There was other litigation which does not bear upon the 
point in question. 

This creditor then applied to the local court to have the Company 
declared null and void as being English only in form but in reality 
fraudulently constituted out of France by his debtor, to evade 
the more rigorous requirements of French law. Its assets, he 
alleged, were really those of this particular Frenchman, and, as 
such, liable indiscriminately with his private means to satisfy 
his debts. 

The local court did not take this view, but on appeal to Aix, 
the higher court held that ‘la nationalité d’une soci¢té se détermine 
par le lieu ot elle a véritablement et effectivement son principal 
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établissement, c’est-A-dire le lieu oh se manifeste A la fois sa vitalité 
et son existence sociale, dont elle fait le centre de ses affaires, en 
quelque endroit qu'elle soit appelée tant a les suivre qu’a les 
traiter, ot se tiennent habituellement les réunions de ceux qui la 
dirigent et se préoccupent de ses destinées, le lieu, en un mot, od 
elle a son principal établissement qui, dans un grand nombre de cas, 
peut différer de celui ol se trouve concentrée son exploitation 
industrielle ou commerciale.’ 

The Court of Cassation in turn was asked to reverse this decision 
and declare that a Pritish company formed in accordance with 
British law, and having its registered office in Great Britain, is 
a company protected by the Anglo-French Convention of 1462, and 
that a French court has no right to go behind the formation of 
a company so constituted. 

The Court of Cassation decided as follows :— 


‘ As to the violation of the treaty with England of May 17, 1862, 
and the false application of the law of July 24, 1867; 

‘Whereas if the nationality of a company depends upon the 
place of its corporate office and upon its principal establishment, 
in whatever country are carried on the operations from which its 
speculations are derived, it is on the condition that this corporate 
office be of an effective and serious character and has not been 
transferred abroad in a purely fictitious manner for the purpose of 
escaping the rules of public order prescribed by French law for the 
creation and working of companies ; 

‘Whereas the judgment appealed against states as a matter of 
fact that the pretended company had purposely in England only 
a nominal and fictitious office where its administration had never 
been centralized, that it kept there only a secretary without 
initiative, receiving the balance sheets and the decisions from Paris, 
where alone the directors met; that it had no interest whatever in 
England and never exercised its activity there ; that the creation 
of the appearance of a principal office in London was only suggested 
by its principal founder, to withdraw a perfectly French establish- 
ment from the protective formalities of our laws of which he feared 
the application; that in concluding from these circumstances, 
decided upon in the last resort that the said company was not 
a foreign one, had assumed no legal form in France, and should 
therefore be declared null and void, the Court of Appeal has violated 
no law. 

‘Rejects the appeal,’ &e... . 


This judgment resolved into its legal elements rests on the two 
following propositions :— 

1. Companies constituted according to British law are not 
necessarily British companies. Their nationality depends on the 
place of their corporate office avd upon their principal establishment. 
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It depends also upon the corporate office being of an effective and 
serious character. 

2. A company constituted according to British law is not entitled 
to exercise its rights in France, if formed to escape the rules of 
public order prescribed by French law for the creation and working 
of companies. 

These propositions seem to us to ignore the special status granted 
to British companies by the Anglo-French Treaty of 1862. 

A British company in France under the ordinary law would be 
a mere group of persons, recognized by the law as such individually 
but not corporately. To give British companies a status in which 
the individual associates disappear in the corporate entity without 
reference to who may or may not be the component individuals of 
that entity, was the object of the Anglo-French Convention of 1862 
(signed April 30, ratifications exchanged May 15, 1862). This 
convention runs :— 


‘The high contracting parties declare that they mutually grant 
to a// companies and other associations, commercial, industrial or 
financial, constituted and authorized in conformity with the law in 
force in either of the two countries, the power of exercising a// their 
rights aud of appearing before the tribunals whether for the purpose 
of bringing an action or for defending the same throughout the 
dominions and possessions of the other Power, subject to the sole 
condition of conforming to the laws of such dominions and pos- 
sessions. 


It follows from this treaty that— 

1. Companies constituted according to Pritish law are British 
companies. Companies constituted according to French law are 
French companies. 

2. A// British companies are entitled to exercise all their rights 
and bring or defend actions in France, and vice versa. 

In other words, a duly constituted British joint stock company 
is under the convention a corporate entity, and when it brings or 
defends an action in the French courts of law it presents itself 
as a legal person, complete and indivisible. The only condition 
imposed by the convention is that, having been properly constituted 
in Great Britain, the company shall conform to the laws of France, 
that is to say, shall do nothing which a French company would not 
be permitted by law to do. This latter point is not disputed. 

The convention makes no distinctions. If the company is a British 
company under British law, it is entitled to the benefit of the 
convention. If it comes to France invested with a corporate 
capacity according to British law, it is entitled to exercise all its 
rights as a persoune mocale in France. 
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Compare the terms of the convention and those of the decision 
in question. 

The treaty speaks of a// companies constituted and authorized 
in accordance with the law in force in Great Britain, and France 
grants to such companies the exercise of a// their rights. 

The Court of Cassation says that not all companies constituted 
and authorized in accordance with the law in force in Great Britain 
are entitled to exercise their rights in France. It excepts companies 
whose corporate office, though sufficient according to British law, 
is not ‘ of an effective and serious character’ ; or, if formed in Great 
Britain, ‘ to escape the rules of public order prescribed by French 
law for the creation and working of companies.’ 

Yet the words of the treaty admit of no exceptions. It covers 
a/l companies. 

Apart, however, from this violation of the treaty of 1862, 
a wrongful act in itself, the decision of the Court of Cassation is 
unjust in its actual and possible consequences to the innocent 
persons who may form part of a company in any capacity, as well 
as to third persons. It introduces uncertainty where before there 
seemed to be certainty. 

The nationality of a British company no longer depends on 
registration in Great Britain as provided by the Convention of 1862, 
but on the situation of its registered oftice avd of its principal 
establishment. 

Its principal establishment may be a matter of appreciation, or 
at the beginning of its existence its principal establishment may be 
in England, and its business in France may afterwards so extend 
as to make it doubtful where the principal establishment is. The 
right to limited liability is made dependent upon a fluctuating 
circumstance, and this might prove disastrous to the most legitimate 
international undertakings. 

What safety, moreover, is there for the later directors and share- 
holders of a company if its legality can be tested by the intentions 
of its promoters? It may be quite true that the company in question 
was formed for the purpose of evading the tutelary formalities of 
French law. But it is surely a travesty of justice to make innocent 
purchasers of shares and innocent directors suffer for acts of 
promoters before the company existed, or which under the law of 
the country of origin are not illegal. 

The position of third parties is still more deserving of considera- 
tion. On the strength of an international convention they may 
have given credit to a company duly constituted and authorized 
according to English law, lent to it, as in the present case, money 
on mortgage. Is it just to deprive them of rights, secured by, 
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perhaps, the most solemn of all private compacts, by reason of 
unknown, perhaps unknowable, circumstances of origin ? 

It is possible that the Aix Court of Appeal acted carelessly in 
not taking the rights of the mortgagees into consideration, or that 
these rights were not properly set before it, and that, if such a case 
occurred again, this part of the injustice inflicted might be avoided 
by the procedure of tierce opposition. 

Whether it would be so or not, to return to the treaty of 1862, 
the fact remains that the highest Court of France has given 
a decision contrary to the apparent meaning of an international 
convention, hitherto relied upon as a perfect protection for 
investors in British companies doing business in France. I say the 
‘apparent’ meaning because it has been said that the wording of the 
convention is not precise, that the words ‘ exercise all its rights ’ do 
not at once convey a definite idea of what those rights are. They 
might mean the rights enjoyed in the country of origin, or the 
rights of similar companies in the co-contracting country, or the 
rights an individual foreigner is entitled to exercise. 

As regards the first of the above alternatives, it would imply an 
extraterritoriality of the national law which is out of the question, 
and the second would grant to companies rights (such as dispensa- 
tion from security for costs) to which British subjects in their 
individual capacity are not entitled. The third alternative tallies 
with the character of the convention. 

Professor Westlake, speaking of the construction of the words in 
question in England, observes that their ‘most obvious interpre- 
tation ..., though certainly not the only possible one, would include 
the right of carrying on business in England’ (Priv. Int. Law, third 
edition, 18g0, p. 338). 

The French authorities do not seem to hesitate on this point. 

When Companies’ Law consolidation was under discussion in 
the Senate in 1884 and 1885 the position of foreign companies in 
France was the subject of several articles of the project before the 
House. 

Art. go of the abortive Bill stated that ‘les sociétés étrangéres, 
par actions constituées conformément aux lois de leurs pays, peuvent 
exercer en France tous les droite accordés aux étrangers, lorsqu’un 
décret rendu dans la forme de réglement d’administration publique 
a par mesure générale permis aux sociétés de ce pays A exercer 
tous leurs droits et 4 ester en justice en France.’ The late eminent 
lawyer, M. Pozérian, who was ‘ reporter’ of the Bill, observed in the 
name of his committee in his report upon the article that it repro- 
duced the provisions of the law of May 30, 1857, which employs 
the same phrase of ‘ exercer tous leurs droits’ as the Convention of 
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1862". M. Martin Feuillée, then Minister of Justice, in his exposé 
de motifs to the Bill, explained: ‘S’il a paru convenable d’accorder 
& ces personnes morales étrangéres les mémes droits qu’aux personnes 
naturelles, aucune raison ne porte A leur en accorder davantage. 
C’est ce qu’exprime l'article: ainsi les soci¢tés jouiront de tous les 
droits accordés aux ¢étrangers ordinaires, elles vivront en France aux 
mémes conditions’ (p. 73). 

Then the meaning of exercer tous leurs droits, according to competent 
authority, is erercer tous les droits accordés aux étrangers ordinaires ; & 
foreign company to which the exercising of all its rights is secured 
is entitled to all the rights granted to ordinary foreign persons. 

A British company is in France assimilated to an ordinary 
British person. When it has been properly constituted as a new 
and independent entity in its own country and, equipped with its 
independent status and capacity, crosses to France, it has there all 
the rights of a British subject, can carry on business as such, enter 
into contracts, bring and defend actions, purchase lands, mortgage 
them to lenders, and generally do everything an ordinary person 
can do. 

This is just what the Court of Cassation has decided a particular 
properly constituted British company cannot do, It has decided 
that this company has not an independent status and capacity, that 
it cannot do business in France as a properly constituted British 
company, that it cannot purchase lands and mortgage them to 
lenders, and, in short, that it cannot perform any of the acts which 
an ordinary person is entitled to perform. 

That the Court of Cassation should have set aside the treaty is the 
more surprising because ratification of treaties is effected in France by 
adoption of their exact wording in the form of an Act of Parliament. 
Of this very treaty, M. Martin Feuillée, in the exposé des motifs 
Ihave quoted. said: ‘ Le traité est un contrat qui a force de loi dans 
les deux pays, qui est, dés lors, & lui-méme sa loi, tant qu'il est en 
vigueur : il n’y a qu’a l’observer’ (p. 72). 

The decision, it is true, though that of the highest jurisdiction, 
has no binding effect as a precedent on the other courts or on itself. 
Still, until it is reversed, it must be taken as a warning to British 
companies carrying on business in France that they must not rely 
too much on the protective value of the Convention of 1862. 

Tuomas Barcway. 

' This law of May 30, 1857, provides: Art. 1. Les sociétés anonymes et les 
autres associations commerciales, industrielles ou financiéres, qui sont soumises 
a l’autorisation du gouvernement belge, et qui I’ont obtenue, peuvent exercer tous leurs 
droits et ester en justice en France, en se conformant aux lois de l'empire. Art. 2. Un 
déecret impérial rendu en Conseil d’Etat peut appliquer & tous les autres pays le 
bénéfice de l'art. 1°. 

uha2 





REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


Jahrbuch der Internationalen Vereiniguug fiir vergleichende Rechtswissen- 
achaft und Volkswirthschaftslehre zu Berlin, ...im Auftrage der 
Fereinigung herausgegeben von Prof. Dr. Bernuérr in Rostock und 
Landgerichtsrat Dr. Meyer in Berlin. I. Jahrgang, 1895, 
1. and 2, Abteilung; II. Jahrgang, 1896. Berlin: Hermann 
Bahr (K. Hoffman), 1896 and 1897. 8vo. 652 and 716 pp. 


THE works which lie before us consist of the first two annual volumes of 
the proceedings of the International Association of Comparative Legal 
Science and Political Economy, which was founded at Berlin in February, 
1894, with forty members, and at the end of last year included 600 members 
scattered over all parts of the world. Its objects, as described in the rules, 
consist in ‘the study of comparative legal science and political economy, the 
extension of knowledge in the field of legislation, and the promotion of 
scientific communication between the lawyers and political economists of 
the various nations’; and these objects are attempted to be attained by 
means of monthly meetings, at which papers are read, and by the publication 
of annual volumes of proceedings. 

It is of course well known that societies with similar objects exist in this 
country and in France, and that their membership is by no means confined 
to the countries to which they belong. The German society differs from them 
by describing itself as international, and in incluling the study of political 
economy amongst its objects. The result is to make these volumes the 
despair of a reviewer. How is it possible for one man to appreciate the 
work of so many hands? How give any notion of the contents of a volume 
which turns from ‘The Collective Criminal Responsibility of the Village 
in Ancient and Modern Servian Law’ to ‘ Louis Blanc and Socialism in 
France,’ and skips lightly from ‘Roman and Modern Aequitas,’ over 
‘ Sketches of Political and Financial Economy in Turkey,’ to ‘The Behring 
Sea Fishery Dispute and the Paris Arbitration of 1893’? We shall, there- 
fore, confine ourselves to an attempt to deal shortly with one or two papers. 
Of great interest is that by Dr. Schuster, in the volume for 1896, on ‘ the 
Practical Importance of Comparative Legal Science as regards the Law of the 
Family and of Inheritance.’ This is an attempt to prove what is apparently 
a very difficult proposition to force upon men’s minds, namely, that the 
comparative study of the various existing systems of law is of great and 
increasing practical importance. This the author shows by a comparison 
between the English and German law on the subject of marriage and 
inheritance, from which it appears that practical difficulties may very easily 
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occur. Incidentally it is pointed out that the well-known cases of Brinkley 
v. A.-G.(15 P. D. 76) and Jn re Bethell, Bethell vy. Hildyard (38 Ch. D. 220) 
are really not in agreement, inasmuch as polygamy exists (in the shape of 
a system of concubinage) as well in Japan as amongst the Baralong in 
Africa. The decision of the Court of Appeal in Sottomayor v. De Barros 
(3 P. D. 1), as well as subsequent remarks of Lord Hannen upon it (5 P.D. 94), 
are also vigorously criticized. Another paper which seems worthy of notice 
is that by Professor Bekker on ‘ Roman and Modern Aequitas.’ After some 
pages explanatory of the Roman notion of aeqguitas and the manner in which, 
through the praetor’s jurisdiction, it influenced the growth of the Roman law 
—have we not all read these things in our student days !—he passes to 
consider what the word means nowadays. This, he says, he is unable to 
distinguish from public opinion. Might it not have been useful to consider 
the body of principles which is known by the same name in one of the great 
legal systems of the modern world? It is curious to find that the pro- 
fessor’s consideration of the subject leads him to advocate the omission from 
the new German Code of two features which are conspicuously absent from 
our law as administered by the Courts—the provision limiting the powers of 
the Court as regards deciding upon. points of principle, and the Motiven, 
which correspond to the almost obsolete preamble, and perhaps also to the 
debates in Parliament, of which our judges refuse to take any notice. 

The same neglect of our law—a fault which is constantly observable in all 
the handbooks of comparative law which are being produced in such large 
numbers on the continent of Europe—is to be found elsewhere in these 
volumes. In the volume for 1896 we find a series of short accounts of the 
laws, judicial decisions, and legal and economic literature produced during 
the year in nearly every country of the world. Although the Scots and 
Irish case-law is here set out we find no mention of the decisions of our 
Courts, and the section on literature contains no mention of works on 
economics. Only the third edition of Mr. Bryce’s well-known ‘ American 
Commonwealth’ finds a place—under the head of American literature ! 
Surely this sort of work is not worth doing if it cannot be done thoroughly 
and accurately. 


I. 


London Local Government. By Joux Hunt. London: Stevens & 
Sons, Lim. i897. Two vols. La. 8vo. xxvii and 1477 pp. 


(£3 3.) 


THE statutes by which the London County Council and the Metropolitan 
Vestries and District Boards are constituted, and from which they derive 
their powers and duties are about 200 in number. And these do not 
include the Acts relating exclusively to the City, the Metropolitan Police 
Acts, and the large array of enactments conferring duties on the Metro- 
politan police and magistrates, such as those relating to hackney carriages, 
street traffic, and Metropolitan fairs. The dividing line between the duties 
of the elective bodies and those of the police does not follow the lines of any 
scientific classification of the law. The duties of the County Council and 
vestries are primarily administrative, and those of the police executive ; but 
each of these groups of authorities has many duties that, according to 
a scientific classification, would belong to the other group. 

Mr. Hunt has wisely adopted the only classification that is of any 
practical value, and has attempted to deal only with the constitution, 
powers, and duties of the elected bodies described in the sub-title. The 
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police and judicial systems of the Metropolis are not touched on otherwise 
than incidentally, nor are the poor law guardians and the school board, 
A work which contains these 200 statutes indexed, annotated, and assorted 
according to their subject-matter cannot fail to be of great use. The 
arrangement, indexing, and cross-references appear to be admirably carried 
out, and we have never come across so large a book and one dealing with so 
many topies through which it was easier to find one’s way. This merit 
alone, if it had no others, would make it invaluable to busy lawyers and 
those who are engaged in the practical administration of local government 
in London, 

In several respects, however, the book is capable of improvement. The 
notes are not wholly satisfactory. They are terse and to the point, but 
incomplete, and in some cases so short as to be useless. We may take 
some examples from the Local Government Act, 1894. Section 68 provides 
that ‘... such adjustments shall be referred to arbitration in accordance 
with the Arbitration Act, 1889,’ to which there is a note ‘ Arbitration Act, 
1889. This Act regulates submissions to and proceedings on arbitration,’ 
We respectfully submit that such a note is useless. Every lawyer knows 
the information contained in it, and a layman who had not the intelligence 
to arrive at the same by guesswork had better find some other pursuit than 
dabbling in local governmeut. 

Under section 6 short abstracts of the Allotments Act, 1887, and the 
Small Holdings Act, 1892, are given, but so short as to be quite useless ; 
and there is no reference at all to the older Allotment Acts under which the 
allotment wardens and managers referred to in sub-section 4 were appointed. 
References to all the Acts would be more serviceable than short abstracts of 
some only. Section 22 enacts that the chairman of a district council, unless 
a woman or personally disqualified by any Act, shall be a justice of the 
peace. There is no note to this. References should have been given to 
the five statutes by which a chairman may be personally disqualified. And 
in connexion with the same section the Chairmen of District Councils Act, 
1896, should have found a place. If the author cousiders that that Act 
does not apply to chairmen of vestries (an opinion which may be not 
unreasonably held) he should at least have given a reference to the Act and 
explained why it does not apply. 

Further, we are puzzled by the omission of sections 10, 13, 14, 17, and 
33 (2) of the Act. By section 33 any powers of a parish council may be 
conferred on a London vestry. With this in view Mr. Hunt very properly 
prints sections 5 and 6 of the Act. But sections 10, 13 (2), 14, and 17 all 
contain important powers of parish councils which may be conferred by 
section 33. We are puzzled to know why these are wholly omitted without 
explanation. If Mr. Hunt is of opinion that the powers therein contained 
(relating to hiring land for allotments, to parochial charities, to parish 
documents, and to the repair of footpaths) cannot be conferred on the 
London local bodies we should have been glad to have been told his reasons 
for that opinion. 

It must not be supposed that the above are fair specimens of the notes. 
On the contrary, they are some of the worst examples we have been able to 
find. The notes to many of the Acts are good and sufficient, and we can only 
hope that when the second edition appears all may be levelled up to the best. 
If this be done, and the omitted Acts and sections be added, or their 
absence explained and justified, Mr. Hunt’s book may become a really 
excellent and invaluable work. 
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A Treatise on the Law of Guarantees and of Priucipal and Surety. By 
Henry Ansetm pe Coryar. Third Edition, London: Butter- 
worth & Co, 1897. 8vo. xliv and 516 pp. (17%. 6d.) 


Tue utility and excellence of the earlier editions of this work are so well 
known that the present edition needs no further recommendation than to 
say that it does not fall short of their high standard. The author appears 
to have carefully considered, and to have judiciously incorporated in the 
text, the results of all the new decisions, as well as the few changes in the 
statute law affecting his subject. Among the most curious of the recent 
cases is Ellesmere Brewery Company v. Cooper, 96, 1 Q. B. 75, decided on 
appeal from a county court by Lord Russell C.J. and Cave J., a case which 
illustrates the extreme technicality of the law of principal and surety. Four 
sureties to a joint and several bond of suretyships in varying amounts all 
escaped liability because the last who executed added to his signature the 
words ‘£25 only,’ whereas in the bond his liability was expressed to be 
limited to £50. There can be no doubt that the decision was right, though 
it was certainly a hard case for the obligee. The three who first signed 
escaped because the fourth had added words which made a material altera- 
tion in the bond, and he escaped because he had executed the bond as a joint 
and several bond, which it would not be if the other three signatures were 
not bound. 

We regret the absence of an index of statutes; and we think that the book 
might have been made more complete if the subject of third party procedure had 
been dealt with more fully. The space afforded to it is scanty in proportion 
to its importance in actions against sureties. In this connexion has not the 
learned author made a mistake in treating Jones v. Elderton (W.N. (1884) 39) 
as still law? It was there held that where a husband became surety for 
his wife, who had no separate estate, he could not on being sued bring her 
in as a third party. Mr. de Colyar summarizes the Married Women’s 
Property Act, 1893, thus: ‘ he Act does not render a woman liable until 
she has separate estate, though it is now immaterial when she became 
entitled thereto.’ This is uot at all an accurate summary of the Act. What 
it says is, in effect, that judgment may be had against a married woman 
whether she has separate property or not, and whether or not :she had it at 
the time of entering into the contract; it is execution only that must wait 
till she has separate property. If this is the meaning of the Act we submit 
that a married woman who enters into a contract of suretyship as principal 
may be sued by the surety whether she has separate property or not, and 
accordingly may be joined as third party when the surety is sued. But, 
of course, a judgment against her will only bind any separate property of 
which she may then or thereafter be possessed. 





Oke’s Game Laws. Containing the whole Law as to Game Licenses 
and Certificates, Gun Licenses, Poaching Prevention, Trespass, &c. 
Fourth Edition. By J. W. Witurs Bunn. London: Butter- 
worth & Co. 8vo. xxx and 353 pp. (144.) 

Tue author complains that the Ground Game Act and the legislation as 
to wild birds have made the existing confusion in the law still worse. 
‘ The right to “ game” and all other animals, whether wild or half-tamed, 
rests on the common law’ (chap. 1, page 12). But the Game Act, 1831, is 
the basis of the English Game Laws. Under Present Law, at page 40, we 
find—‘ The statutes may be thus summarized ;—All the old statutes relating 
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to this subject have been repealed by 43 and 44 Vict. ¢. 35.’ ‘Game’ as 
defined in the Game Act, 1831, includes hares, pheasants, partridges, grouse, 
heath or moor game, black game and bustards (sec. 17), and rabbits 
(sec. 13). But the term ‘game’ has been extended, and the law differs in 
each of the three kingdoms—England, Scotland, and Ireland. This work 
is very complete, and includes all the matter embraced in the title well 
arranged for reference concerning the law in all three kingdoms, with 
a table of contents, full index, &c. In an appendix the statutes are given ; 
forms for informations or complaints, &c.; and a list of orders under the 
Wild Birds Protection Act, setting forth in detail all the birds and eggs 
protected in each county in England, Scotland, and Ireland, which is of 
considerable interest. For example, in the first county taken in alphabetical 
order, Bedford, there are fifteen species of birds in all either protected, their 
eggs protected, or protected only by a close time (the kingfisher alone). The 
second county, Berks, has no order. The third county, Brecon, protects 
a large number, sixty-five, including all owls and all woodpeckers counting 
as one each. Devon comes out well with seventy-six fully protected, and 
forty-six protected by a close time. Ireland is represented in this regard 
by only one county, Roscommon, in which the order prohibits the taking of 
the eggs of twenty-seven species of birds. Thus do county councils differ 
in their estimate of the value of wild birds. They who call themselves 
ornithologists shoot wild birds, especially if they are rare, and stuff them ; 
it is a pity a heavy licence-duty to shoot game is not extended to this sport, 
which is assuredly not science. We believe that game-preserving is being 
introduced in parts of the United States. It will be curious to see how it 
works under the unaided common law, for it may be presumed that no State 
will imitate our Game Acts. 

This fourth edition of Oke’s work can be recommended as comprising the 
law, compressed in a very handy, useful volume. 


Winding-up Forms. By ¥. B. Parmer. Seventh Edition. London: 
Stevens & Sons, Lim. 1897. La. 8vo. Ixxvi and 935 pp. (328.) 


Mr. Patmer may well feel gratified at the popularity of his Winding-up 
Forms. It is no slight tribute to a work of this size and importance, that 
a new edition should have been exhausted in eighteen months; but 
Mr. Palmer occupies a unique position. He has won the confidence of the 
commercial world, as well as of the legal profession, and he knows how to 
keep what he has won by the best of all means—thorough mastery of his 
subject in principle and detail, and an appreciation of the practical needs 
of those for whem he writes. He knows the latest authorities, and, what is 
more, he grasps them in all their bearings. Thus, short as is the interval 
which has elapsed since the publication of the last edition of this work, 
there are 150 pages of new matter in the present edition, and this without 
any statutory additions—so perennial is the spring of case law which wells 
up in the Court of the Judge in Winding-up. Each topic shows an 
accretion, but the new matter centres chiefly round the Winding-up 
jurisdiction, contributories, and the much-vexed ‘ public examination. One 
of the most useful chapters in the book is that on Reconstruction. Recon- 
struction is now, as every frequenter of the Winding-up Court knows, a very 
favourite substitute for winding up, and not without reason. It saves what 
is best worth saving in the enterprise, and it appeals to that hope which 
springs eternal —especially in the breasts of creditors and contributories. 
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The Law of Motor Cars, Hackney and other Carriages. By G. A. Bonner. 
London: Stevens & Sons, Lim. 1897. 8vo. xii and 252 pp. 


Tue Act of last year legalizing the use of motor cars gave a fair oppor- 
tunity to the text-book writer, which Mr. Bonner has availed himself of with 
all due diligence. Unfortunately the statute in question presupposes a pretty 
complete knowledge of all previous statutes relating either to highways or 
carriages, and the present author has not been able to resist the natural 
temptation to say something of all of them and a good many other matters 
besides. The regulations of the Board of Trade, and the explanatory letter 
of the Secretary of the Board addressed to the clerks of various local bodies, 
are of course part of the Act for all practical purposes, and must be duly set 
out. But they are out of place interpolated in the middle of a section; and 
when legislation relating to petroleum is treated in the same way, even the 
reviewer feels that the calls made on his attention are excessive. This 
method too leads inevitably to a good deal of repetition and to some of those 
mistakes which are inevitable when statutory provisions are abbreviated by 
any but a master hand. Careful investigation, however, reveals no other errors 
than those due to this cause, and Mr. Bonner has certainly spared no pains in 
hunting up relevant enactments. After the text of the Act is concluded we 
find a list of offences which may be committed by persons having any con- 
nexion with carriages, and short disquisitions on such trifling topics as 
negligence, nuisance, and carriers. The same topics are perhaps better 
treated by various well-known authors, and this part of the work might 
profitably be omitted in future editions. On the other hand, the appendix 
containing the text of various more or less obscure Acts is really valuable 
from a practical point of view, and though some of it is repetition we could 
wish it longer. Altogether the book will undoubtedly prove useful to any 
oue who cares to master its arrangement, and guides us through an obscure 
little corner of the great maze of the law by a path which is quite safe even 
if it is not particularly short. 





We have also received :— 

A Treatise on the Law relating to Bankers and Banking Companies. By 
the late James Grant. Second and Third Editions by the late R. A. Fisner. 
Fifth Edition by Cuaupe C. M. Piumprre, assisted by J. K. Mackay. 


-London: Butterworth & Co. 1897. 8vo. Ixxii and 810 pp. (298. 6d.).— 


‘ Grant’ is the standard work on banking, and the present edition will be 
welcomed both by lawyers and business men. Modern banking overlaps 
so many éther branches of the law that the editors’ difficulty must have 
been what to omit rather than what to include. The present edition contains 
chapters on the Bankers’ Books Evidence Act, Savings Banks, Bankruptcy, 
and Bills of Sale, and a useful appendix of statutes. The recent cases in the 
House of Lords—Clutton v. Attenborough and Scholfield v. Lord Londes- 
borough—appear to be duly noted, and some space is devoted to the 
problematical result of Langtry v. Union Bank of London had the case not 
been settled before trial. 


A Treatise on the Modern Law of Contracts. By C. F. Bracu, Jr. Two 
vols. London: Wm. Clowes & Sons, Lim. 1897. La. 8vo.  exev, xxv 
and 2614 pp. (£3 58.).—It is necessary and sufficient to say of this book 
that the vast mass of American decisions of every degree of importance 
which swells its footnotes makes it impossible that it should be of practical 
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utility in England except for the special purpose of ascertaining what views 
prevail in American jurisdictions on this or that point. For that purpose 
it may no doubt be serviceable. 


Robinson on Gavelkind. Fifth Edition by C. IL. Evron, Q.C., and H. J. H. 
Mackay. London: Butterworth & Co. 1897. 8vo. xxxv and 266 pp. 
(158.).—It may seem a bold experiment to post up Robinson on Gavelkind, 
a work which ranks as a legal classic, but is more than a century and 
a half old, as a modern text-book. But Mr. Elton is the one person most 
capable both of judging how far such a task is practicable and of executing 
it in a manner to leave nothing imperfect. 


Encyclopaedia of the Laws of England. Under the general editorship 
of A. Woon Renton. Vol. IIL. Chicory--County Courts. London: 
Sweet & Maxwell, Lim. ; Edinburgh: W. Green & Sons. 1897. La. 8vo. 
viii and 553 pp. (258.).—Among the subjects dealt with in this volume are 
‘Codification,’ by Sir C. P. Ibert; ‘Collisions at Sea,’ by Sir Walter 
Phillimore and Mr. G. G. Phillimore; ‘Common Law,’ by Sir F. Pollock ; 
‘Company,’ by Mr. Manson—a substantial article of seventy pages ; ‘ Con- 
tract,’ by Sir F. Pollock ; ‘ Conspiracy,’ by Mr. W. F. Craies ; ‘Copyright,’ 
by His Honour Judge Shortt; ‘Costs,’ by Mr. W. Blake Odgers, Q.C., 
Sir Walter Phillimore, Mr. G. G, Phillimore, and Mr. E. A. Wurtzburg ; and 
‘County Courts,’ by His Honour Judge Smyly, Q.C. Some of the minor 
heads, such as ‘ Colorado Beetle,’ ‘Conventicle Act,’ seem to be for different 
reasons of histerical rather than practical interest at this day. But the 
editor would clearly not have been justified in omitting them. 


The Revised Reports, Edited by Sir F. Potxock, assisted by R. Camppen.. 


and O. A. Saunpers. Vol. XXX, 1826-1830. (1 Bligh N.S.; 3 Simons; 
6 Barn. & Cress.; 9 Dowl. & Ry.; 5 Bingham; 2 Moore & Payne; 
1 Younge & Jervis; 6 Law Journal (O.8.).) London: Sweet & Maxwell, 
Lim.; B. ston, Mass.: Little, Brown & Co. 1897. La. 8vo. xiv and 
869 pp. (258.).— The contents of this volume show that the editors have 
succeeded in reducing the reports of 43 years—some 230 volumes of original 
reports—to within the compass of thirty volumes of the Kevised Reports. 
The practicable amount of compression tends, of course, to diminish as the 
proportion of modern law in the reports increases ; and the time seems to be 
in sight when a volume of the Revised Reports will barely suffice to cover 
the reported decisions of one year. 


Ruling Cases, arranged, annotated, and edited by Ronert Camppe.u. 
With American Notes by Irvine Browne. Vol. XII. Execution— 
Indemnity. London: Stevens & Sons, Lim. ; Boston, U.S.A.: The Boston 
Book Co. 1897. La. 8vo. xxxii and 845 pp. (25s.).—Some important 
subjects are dealt with in this volume of Ruling Cases, including Executor ; 
Family Arrangement (Stapelton v. Stapelton, 1 Atk, 2; Gordon v. Gordon, 
3 Swanst. 400); Fishery ; Fixtures (Zlwes v. Maw, 3 East, 38; Hobson v. 
Gorringe, 66 L.J. Ch. 114 (why no reference to the report in the Law 
Reports ')); Foreign Enlistment (2. v. Jameson, ’96, 2 Q. B. 425); Fraud 
(Pasley v. Freeman, 3 T. R. 51; Derry v. Peek, 14 App. Cas. 337); Goodwill 
(Trego v. Hunt,’96, A.C. 7); Highway ; and Husband and Wife. 


Reports of Law Cases affecting Friendly Societies, §c. Compiled by Joun 
Diprose, assisted by Joseru Gammon. London: Reeves & Turner. 1897. 
8vo. xx and 669 pp —This book appears to be primarily intended for 
members of Friendly Societies, to whom it will no doubt be useful. The 
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cases range from the time of Vesey downwards, and appear for the most part 
to have been collected from the regular reports and from newspapers. Cases 
on the same or similar points are grouped together ; and there is a reprint 
of the Friendly Societies Act, 1896, and other Acts bearing on the subject. 
Many cases seem to have been substantially reprinted from the Law Reports, 
and we think it would have been prudent, when securing the report, to have 
ascertained the usual form of reference; ‘(1894) L.R. 1 Q. B.D. and 
‘43 L.R. Ch. Div.’ are apt to be misleading. The book, although published 
this year, bears upon the title-page ‘ 1894.’ 

The Law of Mines, Quarries, and Minerals. By R. F. MacSwiyney. 


Second Edition. By the Author, assisted by L. 8. Brisrowe. London: 
Sweet & Maxwell, Lim. 1897. La. 8vo. lxxxiii and 899 pp. (40s.) 


The Roman Law Examination Test for Bar and University (Questions 
and Answers). By W. Appincron Wivuis. London: Butterworth & Co. 
1897. 12mo. vi and 149 pp. 


Greenwood's Manual of the Practice of Conveyancing ..., to which are added 
Concise Common Forms in Conveyancing. Ninth Edition. By Harry 
Greenwoop. La. 8vo. xxxii and 573 pp. (203.) 


A Treatise upon the Law affecting Solicitors of the Supreme Court. By 
Artur P. Potzy. London: W. Clowes & Sons, Lim. 1897. 8yvo. Ix 
and 700 pp. (218.) 

The Sale of Goods Act, 1893. With notes and the decisions under the 
Act to May, 1897. By Frank Newsoxt. Second Edition. London: 
Sweet & Maxwell, Lim. + 1897. 8vo. xix and 181 pp. (3s.) 


Four Lectures on the Law of Employers’ Liability at home and abroad. 
By Aveustine Brrrevi, Q.C., M.P. London: Macmillan & Co., Lim. 
1897. 8vo. 123 pp. 

Cases on Torts, selected and arranged for the use of students in connexion 
with Pollock on Torts. By Francis M. Burpick. Second Edition. New 
York and Albany: Banks & Brothers. 1896. La, 8vo. xii and 602 pp. 


The Law of Torts. By Sir Freperick Powxock, Bart. Fifth Edition. 
London : Stevens & Sons, Lim. 1897. 8vo. xli and 659 pp. 


The County Courts Act, 1888, with notes, cases, points of practice, &c. 
By Epwin Suutrcewortx. London: John Smith & Co. 1897. 8vo. 
xxiv and 239 pp. 





The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 








